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CSI - Ohio

The Common Sense Iniliative

Business Impact Analysis

Agency Name:__Ohio Department of Joland Family Services
Regulation/Package Title:__5101:3-4&riminal Record Check Rules
Rule Number(s): OAC 5101:3-45-07, 81:3-45-08 and 5101:3-45-11
Date:
Rule Type:
X New X 5-Year Review
1 Amended X Rescinded

The Common Sense Initiative was establisbdeby Executive Order 2011-01K and placed
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should
balance the critical objectives of all regulabns with the costs of compliance by the
regulated parties. Agencies should promote transparency, consistency, predictability, and
flexibility in regulatory activi ties. Agencies should priotize compliance over punishment,
and to that end, should utilize plain langage in the development of regulations.

Requlatory Intent

1. Please briefly describe the drafregulation in plain language.

Rules 5101:3-45-07, 5101:3-45-08 and 5101:3-45-1heDhio Administrative Code (OAC)
implement the criminal records check requients set forth in sections 109.572, 5111.033 and
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5111.034 of the Ohio Revised CodeeTrales require each appli¢dar, and every employee in,
a full-time, part-time or temporary position thavolves providing home and community-based
services (HCBS) to individuabnrolled on the Ohio Home Cafgansitions DD and Transitions
Carve-Out Waiver Programs to undergo a crimieabrds check from the Bureau of Criminal
Investigation and Identification (BCII). An adidinal Federal Bureau of Investigation (FBI)
criminal records check is required if the appht or employee cannot prove continued residency
in Ohio for the previous five years. Additidlya the rules set forth a recheck requirement of
every five years for agency employees, ambuaftly for independent providers. The rules
provide the list of disqualifyig offenses that may prohibit ardividual from working in a
position that involves providing HCBS. Furthere tlules authorize the conditional employment
by an agency of an individual for up to sixtyydavhile awaiting the results of the criminal
records check. Finally, theles establish the exclusiongwgriod for which individuals
convicted of certain crimes may not be hired.

The specific actions taken for each rule aadh rule’s content is set forth below.

OAC 5101:3-45-07

This new rule replaces current OAC rule 5101:3-45-07 and sets forth the criminal records check
requirements for agency providers of HCBS under the Ohio Home Care, Transitions DD and
Transitions Carve-Out Waév Programs. The rule:

e Establishes key definitions includingut not limited to: “applicant,” “chief
administrator,” “community-based long teware agency,” “disqualifying offense,”
“employee,” “home and community-based seeg Medicaid waiver component” and
“waiver agency.”

e Establishes a required reviekvarious free databases for disqualifying information
regarding an applicant or @hoyee prior to conducting aiorinal records check of an
applicant or employee.

e Exempts from database reviews and crimmeabrds checks those individuals who are
already subject to criminal records cheeguirements in accordance with section
3701.881 or section 173.394 of the Revised Code.

e Phases in a required five-year criminalowls recheck. Employees hired prior to
January 1, 2008 will be recheckedhin thirty days of the anniversary of their date of
hire, and employees hired on or after January 1, 2008 will be rechecked within thirty days
of the five-year anniversanf their date of hire.

e Requires a fee to be paid to BCII by the veaiggency, which may be passed on to the
applicant or employee.
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e Provides for a 60-day period of conditional employment while the waiver agency awaits
the results of the criminal records check. The rule requires the waiver agency to
terminate an individual if the results are neteived within 60 days of the request or if
the results disclose a disqualifying offerasal the waiver agency does not choose to
employ the individual after the exclusiongrgriods set forth in OAC rule 5101:3-45-11
have elapsed.

e Establishes recordkeeping requirementsgairig to the criminal records check.

e Sets forth to whom the resultstbe records check mde disclosed.

OAC 5101:3-45-08

This new rule replaces, in part, rescinded E161:3-45-08 and sets forth the criminal records
check requirements for independent providgrslome and Community Based-Services (HCBS)
under the Ohio Home Care, Transitions DD anahs§itions Carve-Out Waiver Programs. The
rule:

e Establishes key definitions inading but not limited to: “anniversary date,” “applicant,”
“disqualifying offense,” “effective date grovider agreement,” “home and community-
based services Medicaid waivemgoonent” and “independent provider.”

e Requires annual criminal records recks for all independent providers.
e Requires a fee to be paid to BBy the independent provider.

e Establishes recordkeeping requirementsgoairig to the criminal records check.

Sets forth to whom the resultstbe records check mide disclosed.

OAC 5101:3-45-11

OAC 5101:3-45-11 is a new ruledihsets forth the exclusionary periods for disqualifying
offenses. This rule also sets forth the eftdatertificates of qualification for employment,
certificates of achievement aedployability, and pardons. The newclusionary periods are as
follows:

e Permanent Bar — Cannot be hiradh direct care position;
e Ten Year Bar — Can be hired after ten yeakeledapsed from the date the applicant or

employee was fully discharged from all imprisonmémobation, or parole. For individuals with
multiple disqualifying offenses, of which at least daks under the ten year bar, the individual
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can be hired after fifteen years have elapsawh fihe date the applicant or employee was fully
discharged from all imprisonment, probation, or parole.

e Seven Year Bar - Can be hired after sevensylkave elapsed from the date the applicant
or employee was fully discharged from all imprisonment, probatiopamie. For individuals
with multiple disqualifying offenses, of which leiast one falls under the seven year bar, the
individual can be hired afterrigyears have elapsed from theedtihe applicant or employee was
fully discharged from all impsonment, probation, or parole.

e Five Year Bar - Can be hired after five yehase elapsed from the date the applicant or
employee was fully discharged from all imprisamty probation, or parole. For individuals with
multiple disqualifying offenses, of which at least one falls under the five year bar, the individual
can be hired after seven years have elapsedtirerdate the applicant or employee was fully
discharged from all imprisonment, probation, or parole.

e No Bar - Can be hired at any time.

Unless the individual was convictefla disqualifying offense that falls under the permanent bar,
a waiver agency may hire or continue to esgpbhnd an Ohio Home Care, Transitions DD or
Transitions Carve-Out Waiver consumer can chooseceive services from, individuals with
either a certificate of qualifation for employment issued laycourt of common pleas with
competent jurisdiction or a ddicate of achievement and engghbility in an HCBS-related

field, issued by the depanent of rehabilitation.

Finally, a waiver agency may hire, and andHome Care, Transdns DD or Transitions
Carve-Out Waiver consumer can choose to recgveices from, an individual at any time if
that individual has received a pardorhad a conviction or guilty plea set aside.

2. Please list the Ohio statute authorizig the Agency to adopt this regulation.

Ohio Revised Code sections 5111.033, 5111.034 and 5111.85.

3. Does the regulation implement a federal regirement? Is the proposed regulation
being adopted or amended to enable theate to obtain or maintain approval to
administer and enforce a feéral law or to participate in a federal program?

If yes, please briefly explain the source d@substance of the tieral requirement.
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No.

4. If the regulation includes provisions not specifically required by the federal
government, please explain the ration& for exceeding the federal requirement.

Not applicable.

5. What is the public purpose for this regulatio (i.e., why does the Agency feel that there
needs to be any regulatiomn this area at all)?

These rules implement the statutory requeeats set forth in sections 109.572, 5111.033 and
5111.034 of the Revised Code. They provide #mersary framework for the Ohio Department
of Job and Family Services to enforce with afi@rementioned statutory requirements, as well as
assure the health and welfaremdividuals participating in # Ohio Home Care, Transitions DD
and Transitions Carve-Out Waivers in accomawith 42 CFR 441.302 (a). Specifically, 42
CFR 441.302(a) states:

(a) Health and Welfare—Assurance that necessary safequards have been taken to protect the health and
welfare of the recipients of the services. Those safeguards must include—

(1) Adequate standards for all types of providers that provide services under the waiver;

(2) Assurance that the standards of any State licensure or certification requirements are met for
services or for individuals furnishing services that are provided under the waiver; and

(3) Assurance that all facilities covered by section 1616(e) of the Act, in which home and community-
based services will be provided, are in compliance with applicable State standards that meet the
requirements of 45 CFR Part 1397 for board and care facilities.

One way ODJFS helps to ensure the health attfdneef recipients of waiver services is by
requiring that those individuals providing suzdre submit to a criminal records check.

6. How will the Agency measure the success ofifhregulation in terms of outputs and/or
outcomes?

Successful outcomes are measured through a finding of compliance with these standards.
Additionally, the expectation is a reduction in thember of allegations of criminal activity on
the part of HCBS wakr service providers.
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Development of the Regulation

7. Please list the stakeholders included by th&gency in the development or initial review
of the draft regulation.
If applicable, please include the date and mexhi by which the stakeholders were initially
contacted.

Stakeholder outreach was facitéd by the Governor’s Office ¢tealth Transformation and not
through ODJFS. See Attachment Il for details.

8. What input was provided by the stakeholdersand how did that input affect the draft
regulation being proposed by the Agency?

Stakeholders were generally supportvéOAC rules 5101:3-45-07, 5101:3-45-08 and 5101:3-
45-11, although it was acknowledged that the nfir@guent criminal records checks have a
financial cost to providers. Mosbtably, providers argupportive of the exclusionary periods set
forth in rule 5101:3-45-11. The following egific concerns have been addressed:

e Five-year recheck, rather than the proposed three.
e Recheck is from the anniversary of date of hire.

9. What scientific data was used to develop thrule or the measurable outcomes of the
rule? How does this data suppa the regulation being proposed?

The following articles were usad developing the exclusionaperiod tiers set forth in OAC
rule 5101:3-45-11:

e Redemption in the Presence of Widespread Criminal Background Checks, Criminology,
47: 327-359. 2009.

o Starlet Letters and Recidivism: Does an Old Crime Predict Future Offending? Criminology and
Public Policy 5:493-522. 2006.

o Enduring Risk: Does an Old Crime Predict Future Offending? Crime and Delinquency
53:64-83. 2007.

e When Do Ex-Offenders Become Like Non-Offenders? Howard Journal of Criminal Justice
48:373-87. 2009.

o The Predictive Value of Criminal Background Checks: Do Age and Criminal History
Affect Time To Redemption? Criminology 49:27-60. 2011.
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10.What alternative regulations (or specific piovisions within the regulation) did the
Agency consider, and why did it determine that these alternatives were not
appropriate? If none, why didn’t the Agency consider regulatory alternatives?

The Ohio Department of Job and Family Services is required to implement sections 109.572,
5111.033 and 5111.034 of the Revised Code. Altemagigulations to these three rules were
not considered. The rules mdl the current statutory regeiments and the industry-approved
exclusionary periods.

11.Did the Agency specifically consider a pedrmance-based regulation? Please explain.
Performance-based regulations define the reqdroutcome, but don't dictate the process the
regulated stakeholders must use to achieve compliance.

A performance-based regulation was not deeapgutopriate for this standard and was not
authorized by statute.

12.What measures did the Agency take to ensut@at this regulation does not duplicate an
existing Ohio regulation?

The agency conducted a thorough review of the ®evised Code and Ohio Administrative
Code to ensure there are no other regulatioptace pertaining to these specific criminal
records check requirements. OAC RuBé&91:3-45-07, 5101:3-45-08 abd01:3-45-11 are the
only rules applicable to Ohio Home Careaiisitions DD and Transitions Carve-Out Waiver
providers.

13.Please describe the Agency’s plan for impmentation of the regulation, including any
measures to ensure that the regulation ispplied consistently and predictably for the
regulated community.

At the time of provider compliance reviews ahging investigations dadlleged health and
welfare violations, ODJFS shall examine the provgleecords to assure that criminal records
check requirements are being applied consistamitypredictably as setrtb in the regulations.

Adverse Impact to Business

14.Provide a summary of the estimated cost alompliance with the rule. Specifically,
please do the following:
a. ldentify the scope of the inpacted business community;
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For the purposes of these rules,

“Waiver agency” means a person or governnegnity that provides HCBS under an Ohio
Home Care, Transitions DD dransitions Carve-Out Waiver, other than a person or
government entity that is certified undee Medicare program. It does not include
independent providers. It is estimated 150-2@iver agencies will be affected by these
changes.

“Independent Provider” means a person whoahi&kedicaid provider agreement to provide
HCBS as an independent provider in the Gtiome Care, Transitions DD or Transitions
Carve-Out Waiver. Independent provideiniterchangeable witthe term “non-agency
provider” in Chapters 5101:3-45, 5101:3-46, 58947 and 5101:3-50 of the Administrative
Code. Approximately 12,000 independent jaevs will be affected by these rules.

Identify the nature of the adverse impact (., license fees, firee employer time for
compliance); and

Fees for BCIl and FBI records checks and aaldal administrative timeecessary to conduct a

database check and to request the crimmg@drds check and coritga personnel record.

c. Quantify the expected adversémpact from the regulation.

The adverse impact can be quamédl in terms of dollars, hours to comply, or other factors;
and may be estimated for the & regulated population or foa “representative business.”
Please include the source for yoinformation/estimated impact.

1) Administrative time conducting the database check.

2) Fee for Bureau of Criminal Investigationdaldentification criminal records check for all

applicants considered for employmen$2.00, which may vary from county to county.

3) Fee for criminal records check from Federal Bureau of Investigation for each applicant

considered for employment, who has not resitkeOhio for five years is $24.00, which may
vary from county to county. BCII accespand processes FBI background checks.

4) Time spent requesting a criminal recocdsck and compiling psonnel records:
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The administrative cost for conducting a datsbeeview is $24 per hour based on industry
estimates. ODJFS estimates that for waivenages the databaseview would take
approximately 20 minutes per applicant/emplet a cost of $8 administrative time per
database review.

The cost to an average waiver agencyngisin average cost of $100.00 across employee types
(registered nurses, licenseagtical nurses, home healtldes, and therapists):

e $1,806for employees hired before January 1, 2008; and
e $36leach year going forward for employees hired in subsequent years.

Based upon these assumptions, ODJFS estimates a cost of $361,193 to waiver agencies for first
year and $72,238 in subsequent years. Additipnedich agency will be required to either pay

or pass on the cost for criminal records checksesf applicants that pass the database check,
which average $100 across employee types. See Attachments for specific information.

5) Independent providers will be responsible for the costs associated with their own background
checks. This is consistentittvcurrent statute and practice.

15.Why did the Agency determine that the regulabry intent justifies the adverse impact to
the regulated business community?

The criminal records check is a valuable toolwaiver agencies to use when making prudent
employment decisions, and for waiver consumersmdelecting service providers. It helps to
ensure the safety and protection of consumers receiving home health services.

Requlatory Flexibility

16.Does the regulation provide any exemptioner alternative means of compliance for
small businesses? Please explain.

No, the criminal records check requirements atabdished by statute and may not be waived for
any individual employed to pvide HCBS in the Ohio Hoe Care, Transitions DD and
Transitions Carve-Out Waivers.

17.How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and firsttime offenders) into implementation of the
regulation?
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The waiver of penalties and fines for first-tip@perwork offenses set forth in section 119.14 of
the Ohio Revised Code will not be applied te fubstantive statutory requirement for criminal
records checks establishiedsections 5111.033 and 5111.034 of the Ohio Revised Code.

The requirement for a criminal records checlabyaiver agency does not involve the direct
collection of information or paperwork by t@DJFS or another regulatory body; the waiver
agency is required to obtain amintain a criminal records chefde each applicant considered
for employment involving providing direct caaed each employee that provides direct care to
an individual.

Failure to conduct a criminaécords check on applicants mployment represents a

significant potential for serious tra to health and welfare @faiver consumers and the public
interest. As authorized by the applicableestatvs and rules goveng the specific waiver

agency, ODJFS may take appropriate actionnsgan HCBS provider that violates the
requirements of these rules and section 5111.033 or 5111.034, as appropriate, of the Revised
Code.

18.What resources are available to assist small businesses with compliance of the
regulation?

The agency maintains program staff that carsaasid provide guidana® technical assistance
to waiver agencies and indemakent providers to maintain egliance through the Bureau of
Long Term Care Services and Supports:

BLTCSS@ijfs.ohio.gov

Criminal records checks are obtained throughl B&ssistance may be received through the
office of the Attorney General:

http://www.ohioattorneygneral.gov/Enforcement/BCI
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