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The Common Sense Initiative was established by Executive Order 2011-01K and placed 
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should 
balance the critical objectives of all regulations with the costs of compliance by the 
regulated parties.  Agencies should promote transparency, consistency, predictability, and 
flexibility in regulatory activi ties. Agencies should prioritize compliance over punishment, 
and to that end, should utilize plain language in the development of regulations.  
 

Regulatory Intent 

1. Please briefly describe the draft regulation in plain language.   
Please include the key provisions of the regulation as well as any proposed amendments. 
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Governor Kasich's first Jobs Budget authorized Ohio Medicaid to seek approval through the 
federal Center for Medicare and Medicaid Innovation (CMMI) to design and implement a 
Medicare-Medicaid Integrated Care Delivery System (ICDS), which will be known as 
MyCare Ohio. The goal of MyCare Ohio is to manage the full continuum of Medicare and 
Medicaid benefits for Medicare-Medicaid Enrollees.  For many of the 182,000 Ohioans who 
currently receive poorly coordinated services through separate Medicare and Medicaid 
programs, MyCare Ohio will provide unprecedented coordination of long-term care services, 
behavioral health services, and physical health services.  These services will be provided by 
five managed care plans that sought out this business, and which were selected via 
competitive procurement in 2012. While many of the requirements for the MyCare Ohio 
program are not new to these plans and their contracted service providers (as four out of the 
five plans already provide Medicaid-only managed care), there are some unique aspects to 
the integration of Medicare and Medicaid services, as well as the three-way relationship 
between the plans, the State of Ohio, and CMMI, which necessitate adopting several rules to 
manage MyCare Ohio policy. 
   
OAC 5160-58-02.1 
 
The proposed new rule 5160-58-02.1 establishes reasons for membership termination from a 
MyCare Ohio plan and the processes to be used when a member is terminated from a 
MyCare Ohio plan. The proposed rule describes circumstances that will be considered just 
cause when a member either requests a different MyCare Ohio plan or, where enrollment is 
not mandatory, requests disenrollment from the MyCare Ohio program.  The proposed rule 
also includes grounds for which a MyCare Ohio plan may seek to terminate a member. 
 
OAC 5160-58-03 
 
The proposed new rule 5160-58-03 describes the obligations of MyCare Ohio plans for 
ensuring that their members have access to all medically-necessary services covered by 
Medicaid.  When services are provided for an emergency medical condition, a MyCare Ohio 
plan may be obligated to pay service providers that do not contract with the MyCare Ohio 
plan.  Such payment may be required for the emergency services themselves, and for 
subsequent services after an emergency medical condition has been stabilized.  
 
OAC 5160-58-03.2 
 
The proposed new rule 5160-58-03.2 outlines the choices and accompanying responsibilities 
of members enrolled in the MyCare Ohio HCBS waiver program and the support that 
MyCare Ohio plans shall provide to members enrolled in the waiver.  The rule establishes 
that: 
 



 

• Members have the ability to select providers from their MyCare Ohio plan’s provider 
panel, and are empowered to take a proactive role in how their MyCare Ohio HCBS 
waiver program services are furnished.  
 

• Members have a responsibility to work with their providers and their MyCare Ohio plan 
care manager and trans-disciplinary care management team to ensure services are 
furnished appropriately and in accordance with program requirements. 
 

• MyCare Ohio plans are required to ensure the health and safety of their enrolled members 
and comply with the program’s incident management protocols including incident 
reporting. 
 

• MyCare Ohio plans shall furnish waiver service coordination which includes developing 
waiver service plans, furnishing information and assistance, offering support with 
selecting providers, and overseeing the delivery of services. 
 

• Members who choose to exercise the program’s participant direction authorities 
(employer and/or budget authority depending on the service), must be determined by the 
MyCare Ohio plan to be capable of directing their services in a manner that ensures their 
continued health and safety.   
 

OAC 5160-58-05.3 
 

The proposed new rule 5160-58-05.3 will establish an "incident management system" that 
applies to Ohio Department of Medicaid (ODM), its designees (which for the purposes of 
this rule include, unless otherwise stated, MyCare Ohio plans), service providers and 
individuals who are enrolled on the MyCare Ohio Waiver.  This incident management system 
includes responsibilities for reporting, responding to, investigating and remediating incidents 
involving individuals.  ODM has the authority to designate other agencies or entities to 
perform one or more of the incident management functions set forth in the rule.  Among 
other things, proposed OAC rule 5160-58-05.3 will establish: 
 
• That ODM and its designees (including the MyCare Ohio plans) must assure the health 

and welfare of individuals enrolled on the MyCare Ohio Waiver.  Further, ODM, its 
designees and providers are responsible for ensuring that individuals are protected from 
abuse, neglect, exploitation and other threats to their health, safety and well-being. 

 
• That individuals enrolled on the MyCare Ohio Waiver shall receive a handbook at the 

time of waiver enrollment and at reassessment that includes information about how to 
report abuse, neglect, exploitation and other incidents.   

 
• The activities that are considered an incident and/or an alert in the MyCare Ohio Waiver.  

 



 

• Incident reporter responsibilities, including identification of those incidents that must be 
reported immediately. 

 
• Case manager responsibilities upon learning of an incident, including ensuring the 

individual's health and welfare. 
 
• ODM and its designee's responsibilities including incident investigation and follow-up. 
 
OAC 5160-58-08.4 
 
The proposed new rule 5160-58-08.4 requires a MyCare Ohio plan to have three avenues 
allowing a member to challenge certain actions taken by the MyCare Ohio plan:  (1) a 
grievance process, (2) an appeal to the MyCare Ohio plan, and (3) a process allowing 
members to access the State’s hearing system through the Ohio Department of Job and 
Family Services (ODJFS).1  The proposed rule sets forth detailed requirements for each of 
these three avenues, and prescribes the manner in which members must be advised of actions 
by the MyCare Ohio plan, so that the members receive clear and timely notice of MyCare 
Ohio plan actions that will affect the services they receive.  It also describes the 
circumstances under which benefits may be continued while an appeal is pending.  

  
2. Please list the Ohio statute authorizing the Agency to adopt this regulation. 

Ohio Revised Code Sections 5164.02, 5166.02, and 5167.02. 
 

3. Does the regulation implement a federal requirement?   Is the proposed regulation 
being adopted or amended to enable the state to obtain or maintain approval to 
administer and enforce a federal law or to participate in a federal program?  
If yes, please briefly explain the source and substance of the federal requirement. 
 
Yes.  42 C.F.R. Part 438 imposes comprehensive requirements on Medicaid managed care 
plans, including the MyCare Ohio plans.  Section 438.56 imposes requirements for 
disenrollment of members from plans, and Section 438.114 addresses the requirement to 
provide emergency and post-stabilization services even when they are rendered by providers 
who do not have contracts with plans. Subpart F of these regulations (42 C.F.R. 438.400—
438.424) imposes detailed requirements requiring each Medicaid managed care plan to have 
a system in place for enrollees that includes a grievance process, an appeal process, and 
access to the State’s fair hearing system.  Other rules in this Subpart address the requirements 
for a notice of action that the plan intends to take, the handling of grievances and appeals, 
and the resolution of appeals and grievances. 
 

                                                            
1 Although the MyCare Ohio program is administered by ODM, ODJFS continues to administer 
state hearings for issues raised by Medicaid recipients in accordance with R.C. 5101.35 and 
5160.31. 



 

Ohio was required to seek and obtain federal approval from the Centers for Medicare and 
Medicaid Services (CMS) for a 1915(b)(c) waiver in order to be able to implement the 
mandatory enrollment of  Medicare-Medicaid beneficiaries in MyCare Ohio plans.  In order 
for the Centers for Medicare and Medicaid Services (CMS) to approve a 1915(c) home and 
community-based services waiver, a state must make certain assurances concerning the 
operation of the waiver.  These assurances are spelled out in 42 C.F.R 441.302.  One of those 
assurances is health and welfare.   

   
Further, according to waiver guidance provided to ODM by CMS,   
 
• Effective incident management is essential to assuring the health and welfare of waiver 

participants.   
 

• States are required to describe the operational features of managing incidents at the 
individual and provider level as well as activities to assure that reports are filed and 
incidents are investigated in a timely fashion, and to analyze incident data (e.g., about 
specific types of incidents, providers, individuals' characteristics, results of 
investigations, the timeliness of reports and investigations) in order to develop strategies 
to reduce the risk and likelihood of the occurrence of incidents in the future. 

 
• In order to assure individuals' health and welfare and the effective delivery of waiver 

services, active, continuous monitoring of the implementation of the service plan is an 
essential component of the waiver.  The purpose is to ensure that waiver services are 
furnished in accordance with the waiver service plan; meet the individual's needs and 
achieve their intended outcome.  Monitoring also is conducted to identify any problems 
related to the individual's health and welfare that may arise. The State must ensure that 
there is continuous monitoring of the health and welfare of MyCare Ohio Waiver 
participants and remediation actions are initiated when appropriate. 

 
4. If the regulation includes provisions not specifically required by the federal 

government, please explain the rationale for exceeding the federal requirement. 
 
Although the federal regulations do not impose requirements directly on Medicaid managed 
care plans or MyCare Ohio plans, they do require state Medicaid agencies (e.g., ODM) to 
ensure plan compliance with federal standards. 
 

5. What is the public purpose for this regulation (i.e., why does the Agency feel that there 
needs to be any regulation in this area at all)? 
 
These rules perform several functions.  They ensure compliance with federal regulations 
governing Medicaid managed care.  They ensure that information maintained by MyCare 
Ohio plans is readily available for the State, and if requested, for the Centers for Medicare 
and Medicaid Services (CMS).  They assure the health and welfare of participants in the 



 

MyCare Ohio Waiver as required by 42 C.F.R 441.302(a) by establishing procedures for the 
reporting, investigation and remediation of incidents, and setting forth the process, 
procedures and requirements for ongoing monitoring and oversight of waiver service 
providers and contractors.  And they reinforce the State’s commitment, through its 1915(c) 
waiver programs, to empower members and their families to play an active role in their 
service delivery.   
 

6. How will the Agency measure the success of this regulation in terms of outputs and/or 
outcomes? 
 
Through the review of reports, the Agency verifies that plans are complying with federal 
standards. With five MyCare Ohio plans in the state, all will be expected to provide similar 
information, making missing information more obvious, measuring the success of the 
regulation. 
 
The federally approved MyCare Ohio waiver contains several performance measures that 
gauge the performance of MyCare Ohio plans relative to waiver service coordination, 
including waiver service plans that reflect members’ personal goals (including participant-
direction).   Furthermore, the expectation is that the improvements in monitoring and 
oversight will result in a reduced number of incidents that threaten the health and welfare of 
individuals on the MyCare Ohio Waiver program. Successful outcomes are measured 
through a finding of compliance with these standards.   
 

Development of the Regulation 
 
7. Please list the stakeholders included by the Agency in the development or initial review 

of the draft regulation.   
If applicable, please include the date and medium by which the stakeholders were 
initially contacted. 
 
In 2012, Ohio Medicaid issued a request for applications (RFA) for health plans to contract 
with the State Medicaid agency to serve Medicare-Medicaid enrollees under a fully 
integrated system of care that comprehensively manages the Medicare-Medicaid benefits for 
members. The applying plans were aware of the expectations and requirements they would 
be held to if they were to contract with the State of Ohio. The plans selected for the MyCare 
Ohio program are Aetna, Buckeye, CareSource, Molina, and UnitedHealthCare.2   

                                                            
2 Notably, four of the five plans selected for MyCare Ohio were previously selected to provide 
services to Ohio’s other Medicaid managed care populations and are already required to comply 
with most, if not all, of the same reporting requirements required by these rules as part of their 
obligations under Medicaid managed care.  The fifth plan, Aetna, is a national Medicaid 
managed care organization providing services to managed care populations in many states and 



 

 
Additionally, representatives from the following entities participated in reviewing the 
incident management rule currently in place for ODM-administered waivers: 
 
The Ohio Council for Home Care and Hospice 
Midwest Care Alliance 
CareSource (case management contractor) 
CareStar (case management contractor) 
Public Consulting Group (PCG) (provider oversight contractor) 
Ohio Olmstead Task Force 
Disability Rights Ohio 
Ohio Department of Aging 
Ohio Department of Developmental Disabilities 
ODM-administered waiver participants 
 
The existing incident management rule was modified for use with the MyCare Ohio Waiver, 
many of whose participants will transfer in from the ODM-administered nursing facility 
waivers. 
 
ODM and the MyCare Ohio plans are currently meeting to review the MyCare Ohio waiver 
and to discuss the department’s expectations around waiver service coordination and other 
program operational matters.  
 

8. What input was provided by the stakeholders, and how did that input affect the draft 
regulation being proposed by the Agency? 
 
Stakeholders have provided informal input regarding the development of the MyCare Ohio 
program that has been the basis for the draft regulations.  Additionally, bi-weekly meetings 
have been held with the above-referenced stakeholders since May 2013.  A thoughtful and 
thorough review of the existing rules occurred, and stakeholders were actively involved in 
the drafting and review of the proposed new rules. 
 
The department plans to continue engaging in dialogue with the MyCare Ohio plans to 
determine if policy or process changes are needed to ensure the program is implemented as 
intended.    
 

9. What scientific data was used to develop the rule or the measurable outcomes of the 
rule?  How does this data support the regulation being proposed? 
 
No scientific data was used to develop the rules or the measurable outcomes of the rules. 

                                                                                                                                                                                                
accordingly should be very familiar, and capable of complying with, the federal reporting 
requirements upon which the Ohio requirements are based. 



 

 
10. What alternative regulations (or specific provisions within the regulation) did the 

Agency consider, and why did it determine that these alternatives were not 
appropriate?  If none, why didn’t the Agency consider regulatory alternatives? 
 
ODM and the stakeholder workgroup referenced in the State’s response to question #7 
considered alternative rule language for rule 5160-58-05.3 as part of their rule development 
process and settled upon language which was mutually agreed upon and best suited to 
accomplish the purposes of that rule.  Such language had to meet the federal and state 
guidelines under which ODM-administered waivers are permitted to operate.    
Other rules are based directly upon federal regulations at 42 C.F.R. Part 438, which do not 
leave the State much latitude in crafting alternative regulations. 
 

11. Did the Agency specifically consider a performance-based regulation? Please explain. 
Performance-based regulations define the required outcome, but don’t dictate the 
process the regulated stakeholders must use to achieve compliance. 
 
No.  Performance-based regulations would not comply with federal regulations governing 
managed care.  However, through the submission of the requested information, the Agency is 
able to determine whether MyCare Ohio plans are meeting the standards specified in federal 
regulations. 
 

12. What measures did the Agency take to ensure that this regulation does not duplicate an 
existing Ohio regulation?   
 
All Medicaid regulations governing MyCare Ohio plans are promulgated and implemented 
by ODM only. While other state agencies participated in the rule writing process, they do not 
impose any requirements that are specific to this program.  The regulations were reviewed by 
Medicaid’s legal and legislative staff to ensure that there is no duplication within the rules. 
 

13. Please describe the Agency’s plan for implementation of the regulation, including any 
measures to ensure that the regulation is applied consistently and predictably for the 
regulated community. 
 
A robust effort will be employed by the department to notify MyCare Ohio plans and 
MyCare Ohio Waiver service providers of the rules.  A variety of communication methods 
will be used, including, but not limited to ODM's issuance via remittance advice, email blasts 
to agency and independent providers, notifications to individuals enrolled on ODM-
administered waivers, electronic communication via the myohiohcp.org website and the 
provider oversight contractor's (PCG) website. 
 
Additionally, implementation of these rules will also be predicated on training that will be 
provided by ODM and/or its designees (i.e., provider oversight contractor and MyCare Ohio 



 

plans).  Additionally, agency providers will be asked to assure that training will be provided 
at the staff level upon implementation and at least annually thereafter.   
 

Adverse Impact to Business 
 
14. Provide a summary of the estimated cost of compliance with the rule.  Specifically, 

please do the following: 
a. Identify the scope of the impacted business community;  
b. Identify the nature of the adverse impact (e.g., license fees, fines, employer time 

for compliance); and  
c. Quantify the expected adverse impact from the regulation.  

 
OAC 5160-58-02.1 
 
a.  This rule only impacts managed care plans that have been selected for MyCare Ohio. The 
plans that will be impacted are Aetna, Buckeye, CareSource, Molina, and UnitedHealthCare. 
 
b.  Paragraph (B)(5) of this rule requires a MyCare Ohio plan to notify ODM when a member 
is incarcerated.  Paragraph (C)(4)(f)(iii) states that a MyCare Ohio plan may be required to 
produce documentation to ODM when a member requests termination from a MyCare Ohio 
plan for good cause. And paragraph (C)(4)(f)(iv) of this rule requires ODM  to recover from 
a MyCare Ohio plan any premium paid for retroactive termination occurring as a result of 
membership termination when necessary and appropriate.  
 
c.  Through the administrative component of the capitation rate paid to the MyCare Ohio 
plans by the Department of Medicaid, MyCare Ohio plans will be compensated for the cost 
of the time required in maintaining and submitting required reports.  Furthermore, the 
MyCare Ohio plans were aware of the need to maintain and submit various reports prior to 
deciding to do business with the State.  
 
OAC 5160-58-03 
 
a.  This rule only impacts managed care plans that have been selected for MyCare Ohio. The 
plans that will be impacted are Aetna, Buckeye, CareSource, Molina, and UnitedHealthCare. 
 
b.  Paragraphs (F) and (G) of this rule require MyCare Ohio plans to establish, in writing, the 
process and procedures for claims submissions from non-contracting providers and to 
maintain a record of any request for coverage of post-stabilization services.   
 
c.  Through the administrative component of the capitation rate paid to the MyCare Ohio 
plans by the Department of Medicaid, MyCare Ohio plans will be compensated for the cost 
of the time required in maintaining and submitting required reports.  Furthermore, the 



 

MyCare Ohio plans were aware of the need to maintain and submit various reports prior to 
deciding to do business with the State.  
 
OAC 5160-58-03.2 
 
a.  This rule only impacts managed care plans that have been selected for MyCare Ohio. The 
plans that will be impacted are Aetna, Buckeye, CareSource, Molina, and UnitedHealthCare. 
 
b.  Paragraph (D)(2) of this rule requires MyCare Ohio plans to distribute waiver-related 
information to members. In paragraph (D)(3)(c), MyCare Ohio plans are required to 
exchange information with members’ service providers to assist with the development of a 
waiver service plan.  In paragraph (D)(4), MyCare Ohio plans are required to adhere to the 
incident management system requirements in rule 5160-58-05.3, which includes issuing 
notifications and reports regarding incidents involving MyCare Ohio members.  Paragraph 
(D)(6) requires the MyCare Ohio plan to document members’ understanding of the services 
provided and their ability to receive services safely through the waiver.  Paragraph (F) 
requires members to be afforded notice and hearing rights for certain determinations made by 
waiver service coordinators. 

 
c.  Compliance with program requirements for participating MyCare Ohio plans may include 
administrative costs associated with, for example, incident reporting, investigation and 
remediation.   When designing the capitation payments for the MyCare Ohio demonstration, 
the State’s actuary accounted for the administrative expenses associated with waiver service 
coordination, copying and distributing documents and other informational materials, and 
incident reporting and management to members and their families.   

 
OAC 5160-58-05.3 
 
a.  This rule impacts ODM’s provider oversight contractor, the managed care plans that have 
been selected for MyCare Ohio and the providers that contract with the plans to provide 
MyCare Ohio waiver services. The plans that will be impacted are Aetna, Buckeye, 
CareSource, Molina, and UnitedHealthCare.   
 
b.  In paragraph (E), MyCare Ohio plans are required to provide members with a handbook 
and to obtain written confirmation from the member that they have received this handbook.  
Under paragraphs (G), (H), (I), (J), and (M), MyCare Ohio plans and their designees, 
MyCare Ohio waiver providers, and ODM’s provider oversight contractor are required to 
issue notifications and reports regarding incidents involving MyCare Ohio members. 
Pursuant to paragraph (N), MyCare Ohio providers who do not comply with this rule may be 
subject to monetary and other sanctions that could result in their inability to participate in the 
Medicaid waiver program. 
 



 

c.  Compliance with program requirements for providers who choose to participate may 
include administrative costs associated with, for example, incident reporting, investigation 
and remediation.  When designing the capitation payments for the MyCare Ohio 
demonstration, the State’s actuary accounted for the administrative expenses associated with 
waiver service coordination, copying and distributing documents and other informational 
materials, and incident reporting and management to members and their families.  
Additionally, ODM entered into a competitively bid contract with an entity for provider 
oversight and reimburses the contractor accordingly.   
 
OAC 5160-58-08.4 
 
a.  This rule only impacts managed care plans that have been selected for MyCare Ohio. The 
plans that will be impacted are Aetna, Buckeye, CareSource, Molina, and UnitedHealthCare. 
 
b.  A MyCare Ohio plan is required to maintain written policies and procedures governing 
grievances, appeals to the MyCare Ohio plan, and appeals to the ODJFS state hearing 
system.  These policies and procedures must be described in a handbook distributed to 
members.  A MyCare Ohio plan is required to provide clear and timely notice to a member of 
any action that will affect a member’s services, and notice of the process through which the 
member can challenge the proposed action.  After an appeal to a MyCare Ohio plan is 
resolved, the MyCare Ohio plan must provide written notice of the decision arising from the 
appeal.  For an appeal to the ODJFS state hearing system, a MyCare Ohio plan is required to 
complete a written appeal summary that provides all facts and documents relevant to the 
case.  If the member prevails at a state hearing, the MyCare Ohio plan must complete a 
compliance form which must be returned to the Bureau of State Hearings. 
 
c.  Through the administrative component of the capitation rate paid to the MyCare Ohio 
plans by the Department of Medicaid, MyCare Ohio plans will be compensated for the cost 
of the time required in maintaining and submitting required reports, notices, policies and 
procedures.  Furthermore, the MyCare Ohio plans were aware of the need to maintain and 
submit various reports prior to deciding to do business with the State. 
 

15. Why did the Agency determine that the regulatory intent justifies the adverse impact to 
the regulated business community? 
 
The MyCare Ohio plans were aware of the federal requirements for the reporting of 
information prior to seeking contracts with the state, as well as before signing their contracts 
with the state. More importantly, without the requested reports the State would be out of 
compliance with federal regulations.  
 
The participation of service providers in the MyCare Ohio Waiver is optional and at the 
providers’ sole discretion. Compliance with program requirements is necessary to comply 



 

with the terms of the federal waiver and to ensure the health and safety of individuals 
enrolled in MyCare Ohio. 
 

Regulatory Flexibility 
 
16. Does the regulation provide any exemptions or alternative means of compliance for 

small businesses?  Please explain. 
 
No, as none of the five MyCare Ohio plans qualifies as a small business. 
  

17. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 
penalties for paperwork violations and first-time offenders) into implementation of the 
regulation? 
 
The Agency will not apply this section of the ORC as the waiving of penalties would render 
Ohio’s Medicaid agency out of compliance with federal regulations.  
 

18.  What resources are available to assist small businesses with compliance of the 
regulation? 
 
None, as none of the five MyCare Ohio plans qualifies as a small business.   
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