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Rule Number(s): 3901-4-02

Date: April 23, 2013

Rule Type:
[ ] New X] 5-Year Review
[ ] Amended X No Change
[ ] Rescinded

The Common Sense Initiative was establishgdExecutive Order 2011-01K and placed within

the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should balance the
critical objectives of all regulations with the costs of compliance by the regulated parties.
Agencies should promote transpargnconsistency, predictabilityand flexibility in regulatory
activities. Agencies should ipritize compliance over punishmgrand to that end, should
utilize plain language in the@evelopment of regulations.

Regulatory | ntent

1. Please briefly describe the dradégulation in plain language.
Please include the key provisions of thgulation as well as any proposed amendments.

The rule describes the requirements for offering existing long term care insurance
policyholders or certificateholders “partnership qualified” long term care insurance
policies or certificates. This is similar to a federal law as tailored by Ohio. Partnership
qualified forms allows the insured to takadvantage of a dollar for dollar avoidance of
“spend-down” of assets for Medaid eligibility based on the amount of qualified long term
care services paid for under éhprivate policy. Only curretly marketed policies can be
used to offer a partnership policy.

2. Please list the Ohio statuaethorizing the Agency tadopt this regulation.
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3901.041, 3923.44 and 3923.47 of the Revised Code.

3. Does the regulation implement a federal requiremeritd Yes [ ] No
Is the proposed regulation beingoated or amended to enable thtate to obtain or maintain
approval to administer and enforce a fed&al or to participatén a federal program?
X] Yes [ ] No

If yes, please briefly explain the sousr& substance of the federal requirement.

The Deficit Reduction Act of 2005 altered deral requirements for avoiding a certain
amount of spend-down to Medicaid through ei®f a partnership-qualified long term care
insurance policy form by allowig the insured’s family tcavoid the Medicaid program’s
asset recovery after the insured dies. Tlgisange brought several new states into the
partnership program, including Ohio, as they shed to make thiprogram available to
their consumers and also to reduce costsMedicaid through persons buying these long
term care insurance policies. States choaseparticipate in the partnership program, and
when they do, the federal req@ments are the floor that nai be met. The proposed
amendment is not similar to angarticular federal requirement.

4. If the regulation includes pvisions not specifically wired by the federal government,
please explain the rationale foroeeding the federal requirement.

Ohio drafted the original partnership regulatiowith the input of the National Association

of Insurance Commissioners (NAIC) and the lortgrm care insurance industry, as federal
law only gave a certain amount of detail. Aexample: federal law does not mandate an
offer of partnership qualified policies to existing long term care policyholders. Ohio has a
180 day period to make the offer to existifgng term care insurance policyholders once
an insurer starts to market pamership policies. There is ab a look back period to August
12, 2002 for issuance of policies ellide for the offer, as thais when Ohio made its long
term care insurance statute ahrule conform more closely tthe NAIC model long term
care insurance regulation that forms the biasof the partnership program. Federal law
requires inflation protection be in the pargrship policies at certain issue ages or be
offered at certain issue ages, bdoes not specify a value. Ohio selected three percent for
its mandatory inflation protection, at a mimum. Insurers choose to participate in the
partnership program; if they do so, they mustlow federal andOhio requirements.

5. What is the public purpose for this regulatioe.(iwhy does the Agency feel that there needs
to be any regulation in this area at all)?

This rule and related statutes allow Ohioans take advantage of avoidance of a certain
amount of Medicaid spend-dawby purchasing and using "partnership qualified" long
term care insurance policiesThis in turn allows the statdo save the Medicaid program
money through residents purchasing and keegiand using these "partnership qualified"
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long term care insurance policies whendi can instead of using government resources
meant for the very poor.

6. How will the Agency measure the success of this regulation in terms of outputs and/or

outcomes?

Ultimately, the Medicaid program will save resags if this rule is successful, and Ohio
residents who can afford to pay the long terare insurance premium will be able to avoid
spending down (dumping assets) to apply Medicaid and avoid using family resources
that might be used for other things. Als their families will avoid the same dollar for
dollar asset recovery by Medicaid after theyvieadied. Insurers must report statistics to
the federal government thathould help track this.

Development of the Requlation

7. Please list the stakeholders included by the Agen the development or initial review of
the draft regulation. If applicable, please include ¢hdate and medium by which the
stakeholders were initially contacted.

In April 2013, an email requesting comment dhe rule was sent to various stakeholders,
interested parties, and trade associationsomigned up for updates on the Department’s
rules and bulletins, including the Associatioof Ohio Life Insurance Companies (AOLIC)
and the American Council of Life InsurancgACLI) as well as the Office of Health
Transformation.

8. What input was provided by the stakeholdeand how did that input affect the draft
regulation being proposed by the Agency?

This rule was re-filed due to a technical emron the RSFA form involving the final filing

date when it was originally aended in March 2013. No changeare needed to this rule
as it was amended in March 2013. The Defmaent received no comemts regarding this

rule.

9. What scientific data was used to develop rie or the measurable outcomes of the rule?
How does this data suppahe regulatiorbeing proposed?

Not applicable.

10.What alternative regulations (or specific pramiss within the reguléon) did the Agency
consider, and why did it deternairthat these alternatives werat appropriate? If none, why
didn’t the Agency consideegulatory alternatives?

There are no alternative regulations that addi®this issue as thoroughly as this rule.
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11.Did the Agency specifically consider a performance-based regulation? Please explain.
Performance-based regulations define the required outcome, but don’t dictate the process
the regulated stakeholders must use to achieve compliance.

Not applicable.

12.What measures did the Agency take to enghed this regulation does not duplicate an
existing Ohio regulation?

The regulation of this product is exclusive to the Department of Insurance and it does not
duplicate any other rule or regulation.

13.Please describe the Agency’'s plan for iempéntation of the regation, including any
measures to ensure that the regulatiorapplied consistently and predictably for the
regulated community.

The current change is a revisioto an existing rule that wasequested by impacted parties.
The Department will proceed with publication of the rule, providing training and oversight
to the Department’'s staff responsible faeviewing forms and pwcessing complaints,
ensuring consistent application of the rule.

Adverse Il mpact to Business

14.Provide a summary of the estimated cost of danpe with the rule. Specifically, please do
the following:

a. ldentify the scope of the impacted business community;

b. ldentify the nature of the adverse impacg(elicense fees, firsge employer time for
compliance); and

c. Quantify the expected adverisepact from the regulation.
The adverse impact can be quantified in ®wh dollars, hours to comply, or other
factors; and may be estimated for tlemtire regulated population or for a
“representative business.” Please include the source for your information/estimated
impact.

a. Insurers marketing long term care insance who choose to make the partnership
gualified coverage available usingurrently non-marketed policies.

b. These insurers that choose to make thetparship qualified coveage available using
currently non-marketed policies must file dse policies they select to utilize for the
partnership offer, and any related riders or endorsements, with the Department of
Insurance for approval as “partnership qualifig’ policies before they can offer those as a
"partnership qualified" policy.
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c. Filing policies for approval is &ost of doing business for insurers.

If a long term care insurance insurer choes to participate in th partnership program
and they choose to use currently non-marketealicies as the proposed amended rule will
allow, they must file the paty(s) they choose to utilize fanaking partnership qualified
policy offers. The filing fee is fifty dollars per filing, which can include multiple policies
per filing. If filed separately, thdee is fifty dollars for each policy.

15.Why did the Agency determine that the regulatotgnt justifies the adverse impact to the
regulated business community?

This is a business choice of the insurer. They are not required to participate in the
partnership program.

Regulatory Flexibility

16.Does the regulation provide any exemptionsalernative means of compliance for small
businesses? Please explain.

The Department reviewed the rule and determined there is no alternative means of
compliance for small businesses as all businesses are required to meet the same actuarial
standards, regardless of size.

17.How will the agency apply Ohio Revised Casketion 119.14 (waiver of fines and penalties
for paperwork violations and first-time offders) into implementation of the regulation?

The Department will provide traiing and oversight to their siff responsible for reviewing
policies filed and those investigating complénensuring consistent application while
allowing waivers depending on the seriousseof the act and anpotential harm to a
consumer.

18. What resources are available to assistlidmsinesses with compliance of the regulation?

The Department’s product regulation and acual staff are available to answer any
guestions companies may have abdlg provisions of the rule.
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