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Regulatory Intent  
1. Please briefly describe the draft regulation in plain language.   

Please include the key provisions of the regulation as well as any proposed 
amendments.  
 

INTRODUCTION 
 
Chapter 173-9 of the Administrative Code contains the requirements to check 
criminal records when hiring applicants and when reviewing the retention of 
employees for paid ombudsman positions and paid direct-care positions. 
 
Most rule projects are primarily the result of legislation or ODA’s desire to adopt a 
new public policy in rules according to the authority the legislature already granted to 
ODA. This rule project is different.  
 
Most of ODA’s proposed changes do not propose new public policies. Instead, most 
of the proposed changes address a year’s worth of questions that ODA has received 
about the chapter. ODA is proposing to replace the current rule language with 
language that would be less likely to require interpretation. It is ODA’s hope that if a 
reasonable person reads the proposed rules, the person would conclude that the 
rules basically present the same requirements as the current rules, yet the reader 
feels more certain that his or her questions about how the rules apply to him and her 
are resolved without needing to refer to ODA’s FAQ page or needing to contact 
ODA. 
  
Fewer of ODA’s proposed changes to the chapter are for the purpose of 
implementing new public policies. As part of ODA’s proposals, it is proposing to 
implement new public policies enacted by H.B.59 that regulate (1) sub-contractors, 
(2) AAAs, and (3) PAAs. ODA is also proposing to implement new de-regulation for 
(4) assisted-living providers, (5) positions that solely involve transporting consumers 
while working for mass transit systems, and (6) legal services providers. The 
proposed public policy changes are evident in rules 173-9-01 and 173-9-02 of the 
Administrative Code. 
 
 

CONTEXT: ONGOING REFORM IN STATUTES  
 
This rule project is another phase in the ongoing reform of Ohio’s criminal records 
check laws for the long-term care providers. In 2012, ODA collaborated with the 
Governor, the Ohio Attorney General, the Office of Health Transformation, the Ohio 
Medicaid Agency [now the Department of Medicaid], the Departments of 
Developmental Disabilities, Health, and Rehabilitation and Corrections to propose 
reforms to statutes that require people to undergo criminal records checks if they 
want to provide direct care to vulnerable Ohioans who are enrolled in our programs. 
The Ohio General Assembly passed the reforms in H.B.487 (129th G.A.) as 
amendments to sections 173.27 and 173.394 of the Revised Code. The General 
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Assembly also passed workforce re-entry reforms in S.B.337 (129th G.A.) and the 
Common-Sense Initiative in S.B.3 (129th G.A.). 
 
ODA implemented H.B.487, S.B.337, and S.B.3 by adopting Chapter 173-9 of the 
Administrative Code. The chapter of rules took effect on January 1. Here are the 
rules’ highlights: 
 

• The rules closed many loopholes that previously allowed a state-administered 
program to permit employing a person in a direct-care position while another 
state-administered program would have disqualified the same person from 
the direct-care position due to his or her criminal record. [H.B.487] 
 

• Yet, the rules created new conditions under which long-term care providers 
could hire a person with a low-level offense on his or her criminal record. 
[S.B.337] 

 
• The rules also made a consistent experience for long-term care providers 

who did business (i.e., served consumers) in multiple state-administered 
programs. The project achieved this by making the rules between the state 
agencies uniform in their requirements. [S.B.3] 

 
The Governor and ODA were committed enhancing the January 1 statutes to offer 
greater protections for vulnerable seniors who have enrolled in ODA’s programs. To 
that end, the Governor’s Executive Budget presented the following sets of 
amendments to the legislature: 
 

• One amendment required sub-contractors to undergo criminal records 
checks, gave authority to ODA and the primary contractors to view the 
criminal records of the sub-contractors, and required ODA to define “sub-
contractor.” This amendment would close a loophole through which an 
agency could fire an employee with a disqualifying criminal record, but bring 
him or her back into their “employ” by sub-contracting the work to the same 
person as a self-employed aide. 
 

• One amendment required ODA’s director to be the responsible party for 
conducting criminal records checks on the state long-term care ombudsman. 
 

• Another amendment explicitly required any person who held a direct-care 
position in an area agency on aging or PASSPORT administrative agency to 
undergo the same criminal records checks as other employees holding direct-
care positions for providers. 

 
• Another amendment sought to increase compliance by replacing terminology 

that had historically confused certain providers who proclaimed that the law 
did not require them to conduct criminal records checks. This amendment 
included the following changes: 
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o Substituting the term “long-term care agency” with “provider” to make it 
clear that self-employed providers, which ODA’s Medicaid-funded 
programs call “non-agency providers,” must also comply with the 
criminal records check laws.  

 
o Replacing the section number that requires criminal records checks so 

that it is not sandwiched in between other sections of statute that only 
regulate providers in Medicaid-waiver programs. This helped make it 
clear that providers who do business with ODA’s non-Medicaid 
programs must also comply with the criminal records check laws. 

 
o Simplifying the lengthy statute by calling the various parties 

responsible for conducting criminal records checks the “responsible 
parties.”  

 
The legislature incorporated the Executive Budget’s language into H.B.59 (130th 
G.A.). Before passage, the legislature further amended the bill by exempting certain 
transportation providers and assisted living providers, then enacted.  
 
 

GOALS OF THIS RULE PROJECT  
 
 
This project has 4 goals:  
 

1. Increasing readers’ comprehension by rewriting the rules with language that 
would be less likely to require interpretation, especially in areas that would 
address FAQs. 

 
2. Implementing H.B.59’s policy amendments to sections 173.27 and 173.38 of 

the Revised Code, which explicitly require sub-contractors, AAAs, and PAAs 
to conduct criminal records checks, but exempt direct-care positions in 
assisted-living facilities and positions transporting consumers while solely 
working for a mass transit provider. 
 

3. Miscellaneous amendments. 
 
4. Maintaining unity with the collaboratively-formed rules from January 1. 

 
 

GOAL 1: Increase reader s’  comprehension by rewriting the rules with 
language that would be less likely to require interpretation, especially in  areas 
that would address  FAQs:  
 
ODA received many questions and comments about Chapter 173-9 of the 
Administrative Code in the months before and after the adoption of Chapter 173-9 of 
the Administrative Code on January 1, 2013. The many questions and comments 
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convinced ODA to create a webpage to respond to the FAQs. In December, 2012, 
ODA compiled the FAQs and developed a webpage of FAQs for its criminal records 
check rules. ODA added more FAQs, but not all FAQs to the page throughout 2013. 
 
This webpage has been one of the most-viewed pages on ODA’s website. 
Throughout 2013, ODA used Google Analytics to monitor the traffic on that page. 
 
Google Analytics captured the number of views of the page per month. 
 

MONTH PAGEVIEWS AVE. TIME ON PAGE 
December1 760 4:39 minutes 

January 1,140 4:12 minutes 
February 1,559 3:45 minutes 

March 1,863 2:53 minutes 
April 1,129 2:37 minutes 
May 827 2:53 minutes 
June 527 2:42 minutes 
July 1,135 2:57 minutes 

August 802 2:07 minutes 
September 728 2:30 minutes 

October 770 1:58 minutes 
 

Google Analytics also captured the number of views of the criminal records check 
rules per month. As one can see in the table below, in October, the public viewed 
the FAQ page 12x more often than the most-viewed criminal records check rule. 
 

FAQs/RULE  OCTOBER 
PAGEVIEWS 

OCTOBER 
AVE. TIME ON PAGE 

FAQs 770 1:58 minutes 
173-9-01 24 2:10 minutes 
173-9-02 19 1:49 minutes 
173-9-03 63 4:01 minutes 
173-9-04 39 1:36 minutes 
173-9-05 13 0:33 minutes 
173-9-06 35 2:12 minutes 
173-9-07 49 1:45 minutes 
173-9-08 20 2:17 minutes 
173-9-09 8 0:50 minutes 
173-9-10 11 2:06 minutes 

 
Google Analytics indicated that the public was relying heavily on the FAQ page to 
understand the law. ODA used this evidence to justify rewriting the rules with 
language that would be less likely to require interpretation. 

                                                           
1 The FAQ webpage was created in the middle of the month. 
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Rather than only respond to FAQs on a FAQ webpage, ODA is proposing to take 
this opportunity to respond to FAQs by amending the rules themselves. In doing so, 
ODA is proposing to retain the same requirements, but to write them in language 
that is more readable. 
 
Throughout the chapter, ODA is proposing to use language that would be less likely 
to require interpretation that also addresses many of the FAQs, including the FAQs 
listed below: 

 
• “How is ‘direct-care position’ defined?” 

 
• “Are there exemptions to the requirement to conduct post-hire checks on 

employees?” 
 
• “What about assisted living facilities?” 
 
• “What about other job positions?” 
 
• “Do volunteers require checks?” 
 
• “Where can I find the databases?” 
 
• “If a responsible party conducts a criminal records check, can it skip the 

database reviews?” 
 
• “Are responsible parties required to review databases for employees (post-

hire) before conducting criminal records checks?” 
 
• “What is the deadline for completing criminal records checks on applicants 

(pre-hire)?” 
 
• “What is the deadline for completing criminal records checks on employees 

(post-hire)?” 
 
• “What about multiple offenses?” 
 
• “May responsible parties retain the roster electronically?” 
 
• “May responsible parties retain criminal records electronically?” 

 
Criminal records check law is inherently complex. ODA is proposing to replace 
language that seems to require interpretation with language that doesn’t require 
interpretation. ODA is proposing to do the following: 
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• Tables:  As mentioned earlier for FAQs, ODA is proposing to add tables that 
explain the text. The tables do not contain material not in the rules’ texts. 
However, they may increase the comprehension of readers who are visual 
learners. 

 
• Run-on sentences:  Like many state agencies, ODA has traditionally adopted 

rules with sentences that run through multiple paragraphs. The following is a 
simple example: 

 
(A) The responsible party shall: 
 

(1) Open the window; 
 
(2) Open the door; and, 
 
(3) Open the vent. 
 

The run-on sentences become difficult to follow when exceptions are added 
to individual paragraphs. The following is an example: 

 
(A) The responsible party shall: 
 

(1) Open the window; 
 
(2) Open any door that: 

 
(a) Is made of wood; or, 

 
(b) Is made from a wood composite.  
 
[We cannot add “; and,” to this sentence structure.] 

 
(3) Open the vent. 
 

Of course, run-on sentences in complex rules aren’t normally as simple as the 
examples above. This emphasizes the benefits of ceasing to use run-on 
sentences. In the place of most run-on sentences, ODA is proposing to use 
the following a numerical “bullet-point” format: 

 
(A) The responsible party shall open the following three portals: 

 
(1) The window. 
 
(2) Any wood or wood-composite door. 
 
(3) The vent. 

 
Practically, using “bullet-point” format would involve inserting “the following 
[insert number] [insert object]” before the list begins and replacing semicolons 
and conjunctions in the list with periods. Legally, there would be no difference 
in the text’s meaning. 
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• Main points first : ODA is proposing to place main points first, followed by a 
list of conditions (i.e., right-branching) instead of placing main points after a 
list of conditions (i.e., left branching). For examples of this simplification 
strategy, see the multiple-offense language in rule 173-9-07 of the 
Administrative Code and the new appearance of the 60-day limitation on 
conditional hiring at the beginning of rule 173-9-05 of the Administrative 
Code. 

 
• Simpler words:  ODA is proposing to substitute legalisms, multi-syllable 

words, and verbose phrases with simpler words and phrases. The following 
are examples: 

 
o Replace “individual” with “person.” 

 
o Replace “position that involves providing ombudsman services to 

residents and recipients” with “ombudsman position,” then define 
“ombudsman position.” 

 
o Replace “employ an applicant” with “hire an applicant.” 

 
o Replace “employ an employee” with “retain an employee.” 

 
o Replace “terminate the employee” with “fire the employee.”  

 
o Replace “terminate the conditionally-hired applicant” with “release the 

conditionally-hired applicant.” 
 
• Redundancies:  ODA is proposing to use “criminal record(s)” instead of 

“criminal records check report,” “report of the criminal records check,” and 
“results of the criminal records check.” That is because “report” and “results” 
are redundant of “record(s).” 

 
• Excessive internal references : 

 
o ODA is proposing to define “database reviews” in rule 173-9-01 of the 

Administrative Code as “database reviews conducted according to rule 
173-9-03 of the Administrative Code.” This will eliminate need to use 
“free database reviews under rule 173-9-03 of the Administrative 
Code” throughout the chapter. Part of this simplification is dropping the 
word “free.” Truly, the database reviews are free, but the adjective 
does not add to one’s understanding of the chapter. 
 

o ODA is proposing to define “criminal records checks,” “checks,” and 
“criminal records” in ways that do not require using “criminal records 
checks that are conducted under Chapter 173-9 of the Administrative 
Code” or “criminal records check report” so often in the rules. 
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• Excessive external refe rences:  ODA is proposing to not cite sections of the 
Revised Code in the text of the rules as support for the rule. The “rule 
amplifies” section at the end of the rules (once filed with JCARR) should 
provide sufficient citation. 
 

• Excessive qualifying infor mation:  Because ODA has defined “applicant” 
and “employee” in rule 173-9-01 of the Administrative Code a person who 
applies to fill, or presently fills, an ombudsman position or direct-care position, 
ODA does not need to repeat “ombudsman position” and “direct-care 
position” throughout the rule. 

 
• Lengthier definitions: The exemption language in the definition of “direct-

care position” in section 173.38 of the Revised Code says that the only kind of 
transportation position that is exempt from being considered a direct-care 
position is the position that is regulated under Chapter 306 of the Revised 
Code. For clarification, ODA has added language to explain that this refers to 
3 types of mass transit drivers. 

 
• Active voice: ODA is proposing to convert a substantial amount of passive-

voice language into active-voice language. This proposal would allow ODA to 
clearly state a sentence’s subject without adding subordinate clauses that can 
complicate paragraphs and reduces reader comprehension. ODA’s proposal 
complies with §5.8.6 of the Legislative Service Commission’s “Rule Drafting 
Manual.”2 

 
• Possessive pronouns and contractions:  ODA is proposing to use 

possessive pronouns and possessive contractions to reduce the prolific use 
of “of the [X]” throughout the chapter. 

 
• Migrating limited -applicability language from rule 173 -9-04 of the 

Administrative Code to rule 173 -9-02 of the Administrative Code:  The 
exemption language doesn’t fit perfectly into any rule. However, based upon 
the FAQs, it seems the public was looking for this language in rule 173-9-02 
of the Administrative Code instead of where ODA placed it in the rules that 
ODA adopted on January 1, which was in rule 173-9-04 of the Administrative 
Code. ODA is now proposing to move this language to rule 173-9-02 of the 
Administrative Code. 

 
• Delineating language for the self -employed:  ODA is proposing to simplify 

rule 173-9-04 of the Administrative Code by extracting the language for the 
self-employed and adding it to new rule 173-9-04.1 of the Administrative 
Code. Additionally, ODA did not address the self-employed in current rule 
173-9-03 of the Administrative Code, but should have done so. Therefore, 
ODA is also proposing to create a new rule 173-9-03.1 of the Administrative 

                                                           
2 Ohio Legislative Service Commission. “Rule Drafting Manual.” 4th Edition. © May, 2006. 
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Code so that rule 173-9-03 of the Administrative Code can remain as simple 
as possible. 

 
• Remove confusing words:  Providers asked for clarification on retaining 

records electronically when rule 173-9-08 of the Administrative Code required 
“official” and “original” copies. ODA intended for the copies to be just that: 
copies. Therefore, ODA is proposing to amend rule 173-9-08 of the 
Administrative Code to remove the occurrences of “original copy” and “official 
copy.” 
 

GOAL 2: Implement H.B.59’s amendments:  H.B.59’s amendments to sections 
173.27 and 173.394 of the Revised Code took effect on September 29, 2013. ODA 
is proposing to amend Chapter 173-9 of the Administrative Code to implement the 
following H.B.59 amendments: 

 
• ODA is proposing to update citations in the rules to reflect the bill’s 

renumbering. This includes renumbering section 173.394 of the Revised 
Code with section 173.38 of the Revised Code. 
 

• ODA is proposing to use H.B.59’s amended terminology. One of the 
terminology changes requires ODA to switch from “direct care” language to 
“direct-care position” language. Although the amended terminology doesn’t 
amend the rules’ effect, it does require ODA to alter sentence structures 
throughout the rules. H.B.59 also changed other terminology to “provider” and 
“responsible party,” which simplified the statute and rules and made it more 
evident that self-employed providers are responsible parties. 

 
• ODA is proposing to add language to verify that H.B.59 exempted positions 

that only involve transporting persons while working for a county transit 
system, regional transit authority, or regional transit commission. 

 
• ODA is proposing to add language to verify that H.B.59 exempted direct-care 

positions in assisted living facilities from Section 173.38 of the Revised Code. 
 
• ODA is proposing to verify that H.B.59 considers sub-contractors to be 

responsible parties and requires ODA to define “sub-contractor.” 
 
GOAL 3: Miscellaneous amendments:  

 
• Legal Services:  ODA is proposing to add language to rule 173-9-02 of the 

Administrative Code to exempt legal services providers from Chapter 173-9 of 
the Administrative Code. 

 
• FBI checks and conditional hiring : ODA is proposing to add language to 

rule 173-3-05 of the Administrative Code language to explain the relationship 
between FBI checks and conditional hiring. This language appeared in 
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sections 173.27 and 173.394 [now “173.38”] of the Revised Code, but not in 
ODA’s rule. This will address a matter raised by a provider.  

 
• Employment -service referrals  and conditional hiring : ODA is proposing to 

add language to rule 173-9-05 of the Administrative Code on how to handle 
conditional hiring when an employment service refers the applicant to the 
provider. 
 

Goal 4: Maintain u nity  with the collaboratively -formed rules from January 1 : An 
outcome of the collaborative that created the January 1 rules was unity between the 
criminal records check requirements between the statutes and rules of four state 
agencies. ODA wants to maintain the general unity between the statutes and rules of 
four state agencies. With one exception, ODA is unaware of any amendments that 
ODA is proposing that would change that unity.  
 
Through H.B. 59, the legislature enacted the following 2 items that work against the 
unity of the 4 state agencies’ statutes and rules: 

 
• The legislature now allows consumers who are enrolled in ODM-administered 

Medicaid waiver programs to have access to the results of the criminal 
records checks of provider’s employees. The statutes for the other programs 
prohibit the sharing of the results except to certain persons, such as the 
applicant. 

 
• The legislature granted the request of a regional transit authority to exempt 

mass transit providers from section 173.38 of the Administrative Code. 
However, the same providers are not exempt from any other state agencies’ 
criminal records check requirements. Thus, while ODA will not monitor nor 
enforce criminal records check laws on such providers, any time a mass 
transit provider drives a consumer who is enrolled in a program under the 
Ohio Departments of Developmental Disabilities or Medicaid3, the provider 
shall comply with the criminal records check laws for those departments’ 
programs.  

 
 

MISCELLANEOUS  
 
For the purposes of this BIA, a provider of community-based long-term care services 
is an Ohio business that faces an adverse impact, as “adverse impact” is outlined in 
section 107.52 of the Revised Code.  
 
Because this rule projects builds upon the foundation of the January 1 rules, 
because the collaboration of state agencies went to lengths to calculate and to 
explain the adverse impact, and because this rule project should not change the 

                                                           
3 The Ohio Department of Health does not regulate transportation services for community-based long-term care services. 
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adverse impact calculated for the January 1 rules, this BIA is largely based upon the 
former BIA and makes significant references to it. 
 
Also, because H.B.59’s amendments requires amending each rule of the chapter, 
the amendments to this chapter will also satisfy ODA’s requirements to comply with 
the review in section 119.032 of the Revised Code, which requires reviewing each 
rule no less often than once every five years. 

 
 

2. Please list the Ohio statute author izing the Agency to adopt this regulation.  
 

• The primary statutes that authorize (and mandate) ODA to adopt criminal 
records check rules are sections 173.27 and 173.38 of the Revised Code. 
H.B.59 (130th G.A.) amended both of these statutes and renumbered 
“173.394” as “173.38.” 

 
• Sections 173.01, 173.02 of the Revised Code give ODA general authority to 

adopt the rules. 
 
3. Does the regulation implement a federal requirement?  Is the proposed 

regulation being adopted or amended to enable the state to obtain or main tain 
approval to administer and enforce a federal law or to participate in a federal 
program?  
If yes, please briefly explain the source and substance of the federal 
requirement.  
 
For providers of services under ODA’s programs that use Medicaid funds, 42 C.F.R. 
455.414, 455.434, and 455.436 require the Dept. of Job and Family Services to 
ensure that each provider’s criminal record and record in certain national databases 
is checked at least every five years. 42 C.F.R. 455.452 specifically allows the state 
to establish “provider screening methods in addition to or more stringent than those 
required by this subpart.” Nevertheless, ODA and the Departments of 
Developmental Disabilities, Health, and Job and Family Services settled on a five-
year requirement which is no more frequent than that required under 42 C.F.R. 
455.414. 
 
For providers of ombudsman services or direct care under ODA’s programs that do 
not use Medicaid funds, Sections 305(a)(1)(C) and 712(a)(5)(D) of the Older 
Americans Act of 1965, 79 Stat. 210, 42 U.S.C. 3001, as amended, and 45 C.F.R. 
1321.11 give ODA federal authority to adopt rules, but those statutes do not require 
ODA to adopt rules regarding criminal records checks. 
 
Sections 173.27 and 173.38 of the Revised Code do not treat any provider 
differently regarding criminal records checks, whether they provide ombudsman 
services, direct care under a Medicaid-funded program, direct care under a non-
Medicaid program, or—as is most common, direct care under both Medicaid and 
non-Medicaid programs. 
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4. If the regulation includes provisions not specifically required by the federal  

government, please explain the rationale for exceeding the federal 
requirement.  
 
ODA’s proposed new criminal records check rules are not the result of a federal 
requirement. 
 

5. What is the public purpose for this regulation (i.e., why does the Agency feel 
that there needs to be any regulation in this area at all)?  
 
The public purpose for the Chapter 173-9 of the Administrative Code is the same as 
that of the January 1 version of the chapter. As ODA stated in the BIA for the 
January 1 rules: 
 

H.B.487’s amendments to sections 173.27 and 173.394 of the Revised Code require ODA to 
adopt rules to implement the sections. As stated by Attorney General Mike DeWine in his letter of 
December 21, 2011, “[I]t is paramount to the safety of ... vulnerable citizens that we prohibit 
certain types of criminals from entering into patients’ homes.” He also said, “I urge you to work 
together to create one set of comprehensive rules in a manner that eliminates loopholes and 
provides full protection to Ohio’s most vulnerable citizens.” In Greg Moody’s response, he said, 
“These efforts will align with broader OHT initiatives to assure the safety and quality of home and 
community based services that are critical to health transformation in Ohio.”  

 
6. How will the Agency measure the success of this regulation in terms of 

outputs and/or outcomes?  
 
ODA (and ODA’s designees) will monitor the responsible parties for compliance. 
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Development of the Regulation  
7. Please list the stakeholders included by the Agency in the development or 

initial review of the draft regulation.   
If applicable, please include the date and medium by which the stakeholders 
were initially contacted.  
 
Over the past year, ODA made a special effort to engage stakeholders through 
special events regarding Chapter 173-9 of the Administrative Code. Here is a list of 
events: 
 

• Ohio Council for Home Care and Hospice:  Webinar with Q&A; November 
5, 2012. 
 

• Area Agencies on Aging and PASSPORT Administrativ e Agencies: 
Presentation; November 10, 2012. 

 
• Southwest Ohio Area Network (SWOAN):  Webinar with Q&A; January 3, 

2013. 
 
• 91 Mansfield -area providers (hosted by AAA5): 2 seminars with Q&A; 

January 31. 
 
• Ohio Senior Center Association: Monthly meeting; April 11, 2013. 
 
• Ohio Assisted Living Association: spring conference; seminar with Q&A; 

May 20, 2013. 
 
• Ohio Association of Medical Equipment Suppliers:  33rd Annual Meeting & 

Exposition; seminar with Q&A; November 19, 2013. 
 
ODA also emailed responsible parties about the proposed amendments for Chapter 
173-9 of the Administrative Code.  
 
First, ODA asked for input on implementing H.B.59’s amendments into Chapter 173-
9 of the Administrative Code. ODA accomplished this by emailing the following 
providers, AAAs, and PAAs on June 7, 2013: 
 

• Ali Residential Services 
• Americare Home Health Care 
• Ashland County Council on Aging 
• Brethren Care Village 
• Guernsey Seniors 
• Health and HomeCare Concepts 
• Health Resources Alliance/Alliance Rehab 
• Home Care by Black Stone 
• Interim Health Care 
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• Kaiser Wells Pharmacy and Home Care 
• Legal Aid of Western Ohio, Inc. 
• Licking County Aging Program 
• LifeCare Alliance 
• Lutheran Metropolitan Ministry 
• Medical Service Company 
• Midwest Care Alliance 
• Morrow County Services for Older Citizens, Inc. 
• Ohio Association of Medical Equipment Suppliers 
• Ohio Association of Senior Centers 
• Ohio Council for Home Care and Hospice 
• Personal In-Home Services 
• Progressive Health Care Services 
• Seneca County Commission on Aging 
• Senior Resource Connection 
• Shepherd of the Valley 
• Simply-EZ Home-Delivered Meals 
• Superior Care Plus 
• Sycamore Senior Center 
• United Seniors of Athens County 
• Valued Relationships, Inc. (VRI) 
• Wesley Community Services 
• Wood County Council on Aging 
• Wyandot County Council on Aging (Wyandot Seniors?) 
• Ohio Association of Area Agencies on Aging 
• Council on Aging of Southwestern Ohio (planning and service area (PSA) 1) 
• Catholic Social Services of the Miami Valley (PSA2) 
• Area Agency on Aging 3 (PSA3) 
• Area Office on Aging of Northwestern Ohio, Inc. (PSA4) 
• Ohio District 5 Area Agency on Aging, Inc. (PSA5) 
• Central Ohio Area Agency on Aging (PSA6) 
• Western Reserve Area Agency on Aging (PSA10A) 
• Area Agency on Aging 10B, Inc. (PSA10B) 

 
Here is the text of ODA’s email: 
 

Pending H.B.59 passed both the House and Senate, but is likely to go to a conference 
committee before both the House and Senate agree to the final version of the legislation. 
 
The legislation, as it now stands, would make multiple amendments to the criminal records 
check statutes that regulate providers that serve consumers who are enrolled in ODA-
administered programs. The statutory amendments would require ODA to make corresponding 
amendments to Chapter 173-9 of the Administrative Code.  
 
The amendments to H.B.59 would take effect 90 days after Governor Kasich signs the bill into 
law. If the Governor signs the legislation on July 1, the effective date would be September 29. 
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ODA’s corresponding amendments to Chapter 173-9 of the Administrative Code should take 
effect on the same day as H.B.59. However, the rule-development process is longer than 90 
days. Therefore, ODA will initiate the Common-Sense Initiative portion of the rule-development 
process as H.B.59 undergoes its final stages before enactment.  
 
In the table below, I have listed the components of H.B.59’s amendments to the criminal 
records check laws for direct-care programs that ODA administers. To prepare a business 
impact analysis for the Common Sense Initiative Office, I am requesting that you let me know if 
you see blessings, see problems (including financial impacts to the businesses you represent), 
or have questions about the amendments. Your comments may help shape the development of 
the rules. 
 

Amendments in  
(pending) H.B.59 

Corresponding Amendments to 
Rules of  

Chapter 173 -9 of the Administrative 
Code 

Sub-contractors: 
 

• Sub-contractors would be 
required to conduct criminal 
records checks. This would 
eliminate potential loopholes 
that would allow: (1) a 
responsible party to fire a direct-
care staffer, then sub-contract to 
hire the same person as a self-
employed sub-contractor; (2) a 
responsible party to become 
terminated, then to continue to 
provide services under the radar 
as a sub-contractor agency 
working for a non-terminated 
agency provider; (3) a 
disqualified person to provide a 
lesser used service to a provider 
agency that offers a service, but 
has no employees on hand to 
furnish it.  
 

• ODA would be required to 
define “sub-contractor” in rule. 

 
• Sub-contractors would be 

required to supply criminal 
records reports to ODA and 
others for monitoring. 

Sub-contractors: 
 

173-9-01:  
 

• ODA must determine the best 
way to define “sub-contractor.” A 
strategy has not yet been 
determined. Here are some 
possibilities: 
 

• Sub-contractor is any person who 
substitutes for a direct-care staffer 
by performing the general duties 
of direct-care staffer (i.e., a back-
up aide). 
 

• Responsible party performing the 
service of another responsible 
party. (e.g., A senior center may 
offer chore services, but may not 
receive enough chore service 
referrals to justify employ chore 
personnel. As a result, the senior 
center sub-contracts with others 
to provide the general duties of its 
chore service.) 
 

• Sub-contractor who supplies 
goods to the provider would not 
be a sub-contractor. (e.g., Should 
a food supply company that drops 
off food to kitchen be considered 
a sub-contractor to a meal 
provider for the purpose of 
criminal records checks? 
(Probably not.) Should a cement-
mixing company that pours 
cement into holes at a work site 
be considered a sub-contractor to 
a home-modification service 

http://www.legislature.state.oh.us/bills.cfm?ID=130_HB_59
http://aging.ohio.gov/information/rules/current.aspx#criminalrecords
http://aging.ohio.gov/information/rules/current.aspx#criminalrecords
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Amendments in  
(pending) H.B.59 

Corresponding Amendments to 
Rules of  

Chapter 173 -9 of the Administrative 
Code 

provider who is building a 
wheelchair ramp? (Probably not.)) 

 
173-9-04: Require sub-contractors to 
conduct criminal records checks. 
 
173-9-08: ODA and others would have 
ability to monitor the criminal records of 
the sub-contractors. 
 

“Direct-care position” definition: 
 

• Would appear in statute. 
• Would include an amendment 

that exempts urban mass transit 
drivers from the definition of 
“direct-care position.” 

“Direct-care position” definition: 173-9-01: 
Amend definition to exempt urban mass 
transit drivers from the definition. 

 

Assisted Living:  
• Would exempt assisted living 

providers from the authority of the 
criminal records check laws for 
providers that serve consumers who 
are enrolled in ODA-administered 
programs. 

• Would still allow ODA to view criminal 
records reports obtained to comply 
with the criminal records check laws 
for RCFs for the Ohio Dept. of Health. 

All rules: ODA should amend accordingly. 

AAAs and PAAs: Explicitly requires all 
staff at AAAs and PAAs that hold a 
direct-care position to undergo criminal 
records checks. 

173-9-02: ODA should amend 
accordingly. 

Terminology changes in §§ 173.38, 
173.39, 173.391, and 173.392: 
• Clear that all provider types are 

subject to law. (i.e., no longer calls 
non-agency and consumer-directed 
providers “community-based long-
term care agencies.”) 

• Calls each type of provider 
“provider.” 

• Calls each party responsible for 
conducting checks “responsible 
party.” 

173-9-01: ODA should amend 
accordingly. 

 
All rules: ODA’s rules already use the 
universal term “responsible entity” instead 
of “community-based long-term care 
agency” to refer to providers and others. 

 
All rules: ODA should replace “responsible 
entity” with “responsible party.” 

Reference change: Section 173.394 
would become section 173.38. 

All rules: ODA should amend rules 
accordingly. 

Federal database: “EPLS” database 
would be named “SAM” because the 
federal government changed the name of 
the database to the System for Award 
Management. 

173-9-03: ODA’s rule already uses “SAM” 
instead of “EPLS” 

http://www.legislature.state.oh.us/bills.cfm?ID=130_HB_59
http://aging.ohio.gov/information/rules/current.aspx#criminalrecords
http://aging.ohio.gov/information/rules/current.aspx#criminalrecords
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Amendments in  
(pending) H.B.59 

Corresponding Amendments to 
Rules of  

Chapter 173 -9 of the Administrative 
Code 

NA ODA could clean up rules at same time so 
long as the result agrees with the statute: 
 
173-9-02:  

• Missing punctuation in (A)(2)(f). 
 

• Clarification on legal services 
providers? 

 
173-9-04: 

• Clarification in (B)(1): “...this rule does 
not require the responsible entity 
party to check conduct subsequent 
checks on the person as an 
employee.” 
 

• Clarification in (B)(3): “the 
reverification of a criminal records 
check has the same validity as a the 
original criminal records check.” 
 

• Clarification in (C)(3): Replace the 
sub-title “Frequency” with 
“Subsequent reviews and checks.” 
 

• (F)(2) and (F)(2)(a): “applicant and 
employee”? (cf., (F)(3) of §109.572) 

 
173-9-07:  

• Correct citation: “(B) and (C), (C), and 
(D)” 
 

• (A)(4)(a): “any” à “an” 
 

• (A)(4)(a)(xliii): “nay” à “any” 
 

• (B): convert to past tense or delete? 
 
173-9-08:  
 

• No requirements for written records 
when electronic records would suffice: 
 

• (B)(1)(a)(ii): “The original copy of any 
Any criminal records report or the 
original copy of any reverified criminal 
records report.” 
 

• (B)(1)(a)(iv): “An official copy of a 
certificate of qualification for 
employment, if a court issued a 
certificate of qualification for 

http://www.legislature.state.oh.us/bills.cfm?ID=130_HB_59
http://aging.ohio.gov/information/rules/current.aspx#criminalrecords
http://aging.ohio.gov/information/rules/current.aspx#criminalrecords
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Amendments in  
(pending) H.B.59 

Corresponding Amendments to 
Rules of  

Chapter 173 -9 of the Administrative 
Code 

employment to the employee.” 
 

• (B)(1)(a)(v): See pattern for 
paragraph (B)(1)(a)(iv). 
 

• (B)(1)(a)(vi): See pattern for 
paragraph (B)(1)(a)(iv). 
 

• What else do you see? 
 
By the way, “rapback” is a topic that many state agencies and the Attorney General’s office will 
begin to implement in 2014. We will do so through subsequent rule changes (and, if necessary, 
statutory changes). 
 
Thank you for your time. 
 

ODA documented the responses it received in #8 of this BIA. 
 
Second, ODA sought for input on a draft of ODA’s proposed language to define 
“sub-contractor.” ODA accomplished this by emailing the following to the Ohio 
Association of Senior Centers and Midwest Care Alliance on October 16, 2013: 

 
ODA’s proposed new criminal records check rules have 3 basic goals: (1) implement H.B.59’s 
changes, (2) increase reader comprehension by addressing FAQs and by simplifying language, 
and (3) remain uniform in content with the rules of our collaborating state agencies. 
 
One of H.B.59’s changes involves considering sub-contractors as parties that are responsible for 
conducting their own criminal records checks. Months ago, we polled providers and provider 
associations for feedback on the forthcoming rules. Providers and associations showed more 
interest in defining “sub-contractor” than anything else and provided feedback about not defining 
the term so broadly that businesses far removed from direct care would require criminal records 
checks. Based upon that input, our present proposal is the first two sentences of the text below: 

 
"Sub-contractor" means a party that enters into a contract with a responsible party to provide a 
component of one or more of the responsible party's direct-care positions. "Sub-contractor" does 
not include a party that only supplies goods to the responsible party, but does not supply goods to 
the consumer. 
 

"Sub-contractor" includes the following four examples: 
 

A self-employed dietitian who performs components of nutrition services for 
multiple responsible parties. 
 
A self-employed carpenter who builds wheelchair ramps for a responsible party 
that offers home-modification services, but does not have enough home-
modification business to hire the carpenter as an employee. 
 
A nursing agency that supplies nursing services to multiple responsible parties 
who do sub-contract for nursing services rather than hire the nurses to be the 
responsible parties' employees. 
 
An agency that performs the installation components for a responsible party's 
home medical equipment service. 

http://www.legislature.state.oh.us/bills.cfm?ID=130_HB_59
http://aging.ohio.gov/information/rules/current.aspx#criminalrecords
http://aging.ohio.gov/information/rules/current.aspx#criminalrecords
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"Sub-contractor" does not include the following three examples: 
 

A party that supplies goods to the primary responsible party, but not directly to 
the consumer. This includes a wholesale kitchen that supplies meals to a 
responsible party that delivers meals. This also includes a lumber yard that 
supplies wood to a responsible party that offers home-modification services. 
 
An employment service that refers applicants to a responsible party for the 
responsible party to consider hiring. 
 
An employment service that refer to the responsible party temporary employees 
who remain employees of the employment service. 

 
As you can see, we are also considering listing examples. That could help or could cause trouble 
for providers. If providers feel a need to ask for more examples, it would be an indication that 
they’re not using the definition, but counting on the examples to be the “rule.” We want to avoid 
that. 
 
ODA is about ready to start a public-comment period for its proposed new criminal records check 
rules—perhaps at the end of this week or next week. I thought I’d ask for another round of input 
on one matter before the comment period. For expediency, I’m only going to ask a couple 
stakeholders this follow-up request. If you have any thoughts that you can share on this definition 
and the idea of examples, please let me know. We’d value your input. 
 
Thank you for your time. 

 
ODA documented the response it received in #8 of this BIA. 
 
Third, ODA sought for input on a draft of ODA’s proposed redraft of rule 173-9-05 of 
the Administrative Code regarding conditional hiring. To accomplish this, ODA 
emailed a question to Area Office on Aging of Northwestern Ohio, Inc. on October 
16, 2013, because the Area Office on Aging had previously emailed a request for 
clarification on the current rule to ODA. Here’s the part of the email that applies: 
 

While I have you, you’re invited to be a test pilot for a new  rule.  
 
One of the big projects on the table right now is the proposed new criminal records check rules. The three 
goals of the project are to (1) implement House Bill 59’s changes to the criminal records check law, (2) 
increase reader comprehension by addressing FAQs and by simplifying language, and (3) maintain content 
unity with the collaborating state agencies. 
 
Regarding (2) above, we’ve drafted a new version of the rule on conditional hiring . If you have time, take a 
look at the proposed new rule. It’s the one with the blue text. I also included the current rule for comparison. 
It’s the one with the black text.  
 
If the proposed rule was the one you followed instead of the current rule, would you have needed to ask 
today’s question? Please let me know what you think and if the rule still generates questions for you. 
 
THANK YOU for your time. 

 
ODA documented the response it received in #8 of this BIA. 
 
Fourth, ODA sought for input on a draft of ODA’s proposed redrafts of rules 173-9-
02 and 173-9-04 of the Administrative Code regarding post-hire criminal records 
checks. To accomplish this, ODA emailed a question to Menorah Park Center for 
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Senior Living on October 23, 2013, because Menorah Park had previously emailed a 
question to ODA on the same topic. Here’s the part of the email that applies: 

 
I have attached a copy of our proposed NEW VERSIONS of rules 173-9-02 and 173-9-04 of the 
Administrative Code. In the highlighted text, we tried to make it easier to understand this matter 
that is not easy to understand. If you're willing, please take a look at the proposed new rules and 
email us back to let us know if the proposed new language would have resolved your question 
without having to ask us for clarification. 
 
Thank you for considering our request to give us feedback on the proposed new rules. Have a 
great afternoon! 

 
ODA documented the response it received in #8 of this BIA. 
 
On November 19, 2013, ODA made a presentation and Q&A session on the 
proposed new rules to the 33rd Annual Meeting and Exposition of the Ohio 
Association of Medical Equipment Suppliers. 
 
Additionally, throughout 2013, ODA had frequent contact with providers who are 
regulated by this rule. Because of the frequency of the questions, ODA was able to 
develop a webpage of FAQs for criminal records checks.  
 
From November 22, 2013 to December 8, 2013, ODA posted this BIA and the 
proposed new rules on its website for a public-comment period. 
 

8. What input was provided by the stakeholders, and how did that input affect the 
draft regulation being proposed by the Agency?  
 
Even before the January 1 laws took effect, ODA had noticed patterns in the 
questions and comments that helped ODA identify areas of the rules that could use 
clarification. ODA’s immediate solution was to create a FAQ page for the criminal 
records check rules. This page became one of the most-viewed pages on ODA’s 
website. As mentioned in ODA’s response to #1 of this BIA, ODA is proposing to 
replace the current rule language with language that would be less likely to require 
interpretation. It is ODA’s hope that if a reasonable person reads the proposed rules, 
the person would conclude that the rules basically present the same requirements 
as the current rules, yet the reader feels more certain that his or her questions about 
how the rules apply to him and her are resolved without needing to refer to ODA’s 
FAQ page or needing to contact ODA. 
 
United Seniors of Athens County, a provider, testified at the December, 2012 
meeting of the Joint Committee on Agency Rule Review (JCARR). He testified that it 
was not clear what the deadline was for completing the criminal records check on 
employees. Rule 173-9-04 of the Administrative Code said the deadline was no later 
than 30 days after every fifth anniversary of each employee’s date of hire (i.e., 5 
years + 30 days). The provider thought that the rule said the provider had only 30 
days to complete the records checks every five years. Instead, ODA’s FAQ page 
said that the rule did not prohibit a responsible party from conducting a criminal 
records check before the deadlines nor did it require a responsible party to wait until 
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a specified day to conduct a criminal records check. Now, ODA is proposing to 
simplify rule 173-9-04 of the Administrative Code by deleting the examples, by 
adding “(i.e., five years plus thirty days),” and by adding a statement that the rule 
does not prohibit a responsible party from conducting a criminal records check 
before the deadline nor does it require waiting until a specified day to conduct the 
check. 
 
Early this year, ODA also worked with the Governor’s office to request that the 
legislature simplify the language regarding criminal records checks for ODA-
administered programs. The Governor added the language to his Executive Budget, 
and the legislature incorporated it into H.B.59. The language took effect on 
September 29. 
 
Throughout the year, area agencies on aging expressed confusion about why rule 
173-9-02 of the Administrative Code said that those whose direct-care position only 
involved delivering meals, having access to consumers’ records, or performing a 
once-ever service were subject to the criminal records check requirements, when 
rule 173-9-04 of the Administrative Code said that the same people were not subject 
to post-hiring checks. ODA is proposing to clarify this matter by proposing to adopt a 
new version of rule 173-9-02 of the Administrative Code. ODA’s proposed new rule 
explicitly states that the chapter has limited applicability to such direct-care positions. 
The applicability is limited because a person is subject to the criminal records check 
requirements when the person is an applicant under final consideration for 
employment in a direct-position, however the person is not subject to a post-hire 
criminal records check (i.e., as an employee) unless the person acquires a direct-
care position other than delivering meals or having access to consumers’ records, or 
performing a once-ever service. 
 
Throughout the year, providers asked if the rules required reviewing the six free 
databases before requesting a criminal records check on an existing employee. The 
existing rules required checking the six free databases before performing any 
criminal records check. Because the information on one of the databases could 
disqualify an existing employee from continuing to hold a direct-care or ombudsman 
position, it has also been in the financial interest of the provider to conduct these 
checks. ODA is proposing to clarify this matter by proposing to adopt a new rule 
173-9-03 of the Administrative Code. The new rule would explicitly say that the 
responsible party shall review the databases before checking the criminal records of 
applicants (i.e., pre-hire) and employees (i.e., post-hire). 
 
Throughout the year, providers asked for clarification on retaining records 
electronically when rule 173-9-08 of the Administrative Code required “official” and 
“original” copies. ODA intended for the copies to be just that: copies. Therefore, 
ODA is proposing to amend rule 173-9-08 of the Administrative Code to remove the 
occurrences of “original copy” and “official copy.” 
 
On June 7, the Ohio Association of Senior Centers said,  
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Everything in here looks reasonable to me. I just want to make sure that sub-contractors of 
goods are not included in the criminal background checks rule. Although it says they will not, in 
the examples given it says ‘probably not.’ It would be ludicrous to include them.  
 
Also, if I interpret it correctly, it appears that Assisted Living Facilities are exempt because they 
are required by the Dept. of health to conduct criminal background checks and it would be a 
duplication to also have ODA require them. If that’s the case, then I’m OK with that too.  
 
Thanks for giving us the opportunity to review these changes. 

 
RESPONSE: ODA will add language to the rules to the definition of “sub-
contractor” in the rule to make this clear. 
 

On June 7, the Western Reserve Area Agency on Aging said, “Thank you...; I see no 
problem.” 
 
On June 10, 2013, the Ohio Association of Medical Equipment Services (OAMES) 
said, “Thank you for the information.... We will review.” OAMES subsequently invited 
ODA to address its members on this topic as a guest speaker of its 33rd Annual 
Meeting & Exposition on November 19. 
 
On June 10, the Wyandot County Council on Aging said,  
 

As far as we are concerned at the Wyandot County Council on Aging, our main issue with HB 
59 would be the position on direct care. I will suppose for the sake of conversation that anyone 
that provides transportation to seniors over 60 years of age engages in ‘urban mass transit.’ If 
that is indeed the case then I am in total agreement with the exemption of these employees 
from the title of “direct-care.” 
 
With our agency, transit drivers conduct the same door-to-door policy as what exempts home-
delivered meal drivers. We are at the door but do not enter the home. 
 
I appreciate your sending of this information to me, as I do believe that home-delivered meal 
drivers and transit drivers should be listed as positions that do not provide direct care. 

 
RESPONSE: The origin of the amendment was this: The Portage Area Transit 
Authority lobbied legislators to exempt their drivers from the definition of “direct-
care position.” The resulting exemption in H.B. 59 (130th) does not refer to any 
rationale to support this. The exemption in section 173.38 of the Revised Code 
does not say the exemption is for those who go door-to-door. It says it is for 
drivers regulated by Chapter 306 of the Revised Code. 
 
To eliminate any confusion on which types of drivers are subject to criminal 
records checks, ODA will add language to clarify that H.B. 59 exempted only 
certain transportation drivers from the definition of “direct-care position.” Those 
who deliver meals and other transportation drivers perform “direct care” as 
defined by section 173.38 of the Revised Code. 
 

On June 10, the Simply-EZ Home Delivered Meals said the following: 
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After reading your email I don’t think Simply EZ will be affected by any of the changes. We do not 
use sub-contractors and understand who our ‘direct care workers’ are. Thank you for giving us an 
opportunity to voice our opinion. 

 
On June 10, Wesley Community Services said the following: 
 

I don’t see any problems with the changes and there may be benefits to explicitly cover sub-
contractors. Wesley doesn’t use any sub-contractors for transportation or meals so the proposed 
changes do not affect us. 

 
On June 10, Home Care by Black Stone said, “Thanks for the info. I don’t see any 
issues/concerns with the potential rules listed below.” 
 
On June 11, the Ohio Council for Home Care and Hospice said, 

 
...thanks for all your hard work. 
 
Regarding the first section our only comment has to do with minimizing duplication of efforts in 
assuring that Medicare certified home health agencies are meeting the requirements that they 
must follow with their subcontractors and Ohio’s background check requirements. ODA should 
accept the oversight provided by ODH in these situations. Let us know if we can articulate 
better as this was difficult to write in any easy to understand way. 
 
The last item where you ask if we have any other suggestions, at this time we do not. Beth 
wants to say she appreciates your capturing removing the ‘original copy’ language. 
 
RESPONSE 1: In June, ODA consulted with ODH. ODH does not regulate 
many home and community-based long-term care services such as chore 
services; pest control; services involving installation or central monitoring 
stations; transportation; or home maintenance, modification, or repair services. 
These are services that are likely to involve sub-contracting. ODH also does not 
regulate home-delivered meals, congregate meals, alternative meals, nutrition 
consultation, nutrition education, nutrition health screening, grocery shopping 
assistance, etc. It is also common for providers of such nutrition services to 
sub-contract with a licensed dietitian to perform the LD’s components of the 
nutrition services. 
 
Instead, ODH regulates Medicare-certified home health, which would be similar 
to ODA’s personal care service. In those fields, providers may sub-contract with 
a nurse to perform the nursing supervisor functions or to provide back-up staff. 
ODH’s rule 3701-60-02 of the Administrative Code requires the primary 
contractor to be responsible for the criminal records checks of the sub-
contractor. The changes H.B. 59 made, require the sub-contractor to be a 
responsible party that completes its own criminal records checks. That should 
be a regulatory relief for the primary contractor. H.B. 59 also allows the sub-
contractor to share the results of the criminal records check with the primary 
contractor. Aside from language regarding temporary staffing agencies, prior 
law did not allow for a sub-contractor to share the results of the criminal records 
check with the primary contractor, which would have “required” primary 
contractors to conduct their own criminal records checks on the sub-contracted 
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direct-care positions or to illegally receive the results of the criminal records 
checks from the sub-contractor. 
 
The definition of “sub-contractor” should place no new burden upon primary 
contractors. Instead H.B. 59 and the rules designate the immediate employer to 
be the responsible party that is required to conduct criminal records checks on 
its employees before the employees fill direct-care positions. 
 
RESPONSE 2: ODA will gladly remove the troublesome “original copy” 
terminology from the records-retention language in rule 173-9-08 of the 
Administrative Code. 

 
On June 12, LifeCare Alliance said,  

 
We reviewed and did not see anything other than what we had previously discussed. Do you 
agree that nothing else has changed? 
 
As for the financial impact, I had previously forwarded estimated costs of the added 
background checks [cf., ODA’s BIA for the rules that took effect on January 1, 2013]. 
 

On June 17,, Valued Relationships, Inc. said the following: 
 

We looked over the regulations, and I don’t see anything that is a problem for us with regards to 
the language between the two. I think we are one of the more extensive background checking 
companies as a provider, so that is probably the reason it won’t have a big impact on us. 

 
On July 2, Ohio District 5 Area Agency on Aging, Inc. said,  
 

I apologize for being late in my response to your email of June 7th where you identified 
amendments in H.B. 59 and the corresponding rule changes. I do have a couple 
questions/comments. 
 
In regards to the sub-contractor requirements, I agree that a vendor dropping off food or a 
cement-mixing company pouring cement should not be required to complete BCII checks for 
our programs if that is all that they do. To expand that, I do not see a Food Preparer's staff as 
required to complete background checks since they do not fit the definition of direct care staff. 
 
Last month some of our Focal Point Directors were insistent that they would now be exempt 
from having BCII checks completed for their Transportation drivers. As I see the requirement, it 
only exempts "urban mass transit drivers". So, specifically who is exempt? Is this different than 
the folks exempt from(C)(4)(a) in OAC 173-39-02.13, "Any driver for an urban or rural transit 
system..."? We do have a couple Focal Points that are designated the rural transit system for 
their county. 
 
You asked about adding clarification on legal service providers to OAC 173-9-02. My request 
would be that you do add that piece since it was confusing to us prior to the ODA decision. 
 
In OAC 173-9-04 I would suggest that "and employee" not be added to (F)(2) and (F)(2)(a). I 
feel that after an employee has been with an entity for five years, it should be the responsibility 
of that entity to cover the criminal records checks as part of doing business. In my mind, [this is] 
a different situation than not knowing whether the provider will maintain this person after 
conditionally hiring or not. How will rapback affect this? 
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I am concerned about the possibility of not requiring a provider to maintain the original/official 
copy of the criminal records report or certificate of qualification for employment. I realize that it 
may not happen often, but we have had providers falsify documents, and I see it as being much 
easier when a copy can be accepted or scanned for later review. I am more skeptical than I 
used to be!  
 
Thanks for the opportunity to comment.  
 
RESPONSE ODA emailed on July 2, 2013:  
 

Thanks! These are great comments. 
 
We will definitely make it clear which transportation drivers are exempt.  
 
We may also add a statement to rule 173-9-02 to say that no exclusion sets a precedent for 
other possible exclusions. Honestly, the only common reason why some groups are 
exempted is their effectiveness at lobbying and because the Attorney General’s office 
thought certain groups weren’t as crime-prone as others. Supervision, entering homes, 
driving, never alone,...are not factors on which providers are/aren’t subject to the criminal 
records check laws. 
 
I don’t believe we can change the language on fees unless the General Assembly passes 
legislation to change the Ohio Revised Code. 

 
On October 21, Area Office on Aging of Northwestern Ohio, Inc. emailed the 
following about ODA’s proposed new draft of rule 173-9-05 of the Administrative 
Code: 

 
Thanks for the opportunity to review the proposed conditional hiring rule.  It did clear things up 
for me and I think it will work well for agencies that conditionally hire employees.   

 
On October 28, Menorah Park emailed the following about the proposed new drafts 
of rules 173-9-02 and 173-9-04 of the Administrative Code: 

 
Thank you for your help with this matter, your response was very helpful. 
 
I do think the new versions of the rules are much easier to understand and would be 
very helpful to those of us who are trying to "understand this matter that is not easy to 
understand!" Once again thank you so much for your help. 

 
9. What scientific data was used to develop the rule or  the measurable outcomes 

of the rule?  How does this data support the regulation being proposed?  
 
In December, 2012, ODA compiled the FAQs and developed a webpage of FAQs for 
its criminal records check rules. ODA added more FAQs, but not all FAQs to the 
page throughout 2013. Throughout 2013, ODA used Google Analytics to monitor the 
traffic on that page, which was far higher than the traffic for any individual criminal 
records check rule.4 Google Analytics indicated that the public was relying heavily on 
the FAQ page to understand the law. This was evidence ODA used to justify 
rewriting the rules with language that would be less likely to require interpretation. 

                                                           
4 For details, see the tables that ODA inserted into its response to #1 of this BIA. 
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As stated in the BIA for the version of the rules that took effect on January 1, these 
rules have an empirical foundation, particularly rule 173-9-07 of the Administrative 
Code. As ODA indicated in that BIA: 
 

ODA and the Depts. of Developmental Disabilities, Health, and Job and Family Services referred 
to the following research when developing the exclusionary periods (i.e., “tiers) in found in 
proposed new rule 173-9-07 of the Administrative Code and the other three state agencies’ 
corresponding rules: 
 

• Blumstein, A., and K. Nakamura. “Redemption in the Presence of Widespread Criminal 
Background Checks.” Criminology. Vol., 47. © May, 2009. Pp., 327-359. See also, 
http://www.nij.gov/journals/263/redemption.htm. Blumstein and Nakamura also made a 
presentation of their research to the Ex-Offender Re-Entry Coalition on September 16, 
2010. State staff on this project attended the presentation. 

 
• “Scarlet Letters and Recidivism: Does an Old Crime Predict Future Offending?” 

Criminology and Public Policy. Vol., 5. © 2006. Pp., 493-522. 
 
• “Enduring Risk: Does an Old Crime Predict Future Offending?” Crime and Delinquency. 

Vol., 53. © 2007. Pp., 64-83. 
 
• “When Do Ex-Offenders Become Like Non-Offenders?” Howard Journal of Criminal 

Justice. Vol., 48. © 2009. Pp., 473-487. 
 
• “The Predictive Value of Criminal Background Checks: Do Age and Criminal History 

Affect Time To Redemption?” Criminology. Vol., 49. © 2011. Pp., 27-60. 
 
10. What alternative regul ations (or specific provisions within the regulation) did 

the Agency consider, and why did it determine that these alternatives were not 
appropriate?  If none, why didn’t the Agency consider regulatory alternatives?  
 
ODA considered only incorporating the amendments from H.B.59 into this rule 
project. Certainly, doing so would have made this rule project move forward more 
quickly. However, the frequency of FAQs convinced ODA to reword the rules for to 
simplify them to use language that would be difficult to misinterpret. 
 
ODA also considered adding citations to the Ohio Revised Code throughout the 
chapter that authorize each regulation. Doing so would not add more regulations to 
the Chapter, but it would have made the chapter more difficult to read. Additionally, 
the “rule amplifies” section at the end of each rule could suffice for the purpose of 
citations. Therefore, ODA reversed from its earlier plan to cite the Ohio Revised 
Code throughout the rules. 
 
ODA also considered eliminating “full-time, part-time, or temporary” from the chapter 
by cause it covered all durations of employment types and sections 173.27 and 
173.38 of the Revised Code contains the information, so nothing would be lost. ODA 
later decided that removing the language from the corresponding chapter could 
cause a new FAQ about part-time and temporary employees. Therefore, ODA 
decided to leave the words in the rules. 
 

http://www.nij.gov/journals/263/redemption.htm
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As far as the decisions regarding the implementation of new public policies that 
regulate or de-regulate, ODA was required to implement the new public policies that 
H.B.59 enacted into the Ohio Revised Code. 
 
The items from H.B.59 that ODA implemented into Chapter 173-9 of the 
Administrative Code were the new requirements for (1) sub-contractors, (2) area 
agencies on aging, and (3) PASSPORT administrative agencies; plus, the new 
exemptions for (4) assisted-providers and (5) positions that solely involve 
transporting consumers while working for mass transit systems. Additionally, ODA 
exempted (6) legal services providers. 
 
H.B.59 required ODA to define “sub-contractor,” which gave ODA flexibility in doing 
so. 
 
An earlier draft of the definition included several examples of sub-contractors that 
would fit the definition of “sub-contractor” for the purposes of the chapter and sub-
contractors that would not fit the definition of “sub-contractor” for the purposes of the 
chapter. The definition follows: 
 

"Sub-contractor" means a party that enters into a contract with a responsible party to provide a 
component of one or more of the responsible party's direct-care positions. "Sub-contractor" does 
not include a party that only supplies goods to the responsible party, but does not supply goods to 
the consumer. 
 
"Sub-contractor" includes the following four examples: 
 

• A self-employed dietitian who performs components of nutrition services for multiple 
responsible parties. 
 

• A self-employed carpenter who builds wheelchair ramps for a responsible party that 
offers home-modification services, but does not have enough home-modification 
business to hire the carpenter as an employee. 

 
• A nursing agency that supplies nursing services to multiple responsible parties who do 

sub-contract for nursing services rather than hire the nurses to be the responsible parties' 
employees. 

 
• An agency that performs the installation components for a responsible party's home 

medical equipment service. 
 
"Sub-contractor" does not include the following three examples: 

 
• A party that supplies goods to the primary responsible party, but not directly to the 

consumer. This includes a wholesale kitchen that supplies meals to a responsible party 
that delivers meals. This also includes a lumber yard that supplies wood to a responsible 
party that offers home-modification services. 
 

• An employment service that refers applicants to a responsible party for the responsible 
party to consider hiring. 

 
• An employment service that refers to a responsible party temporary employees who 

remain employees of the employment service. 
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At the insistence of ODA’s legal counsel and assistant director, ODA removed the 
examples because ODA wants the public to have a definition that it could broadly 
apply to many situations. In ODA’s experience, citing specific examples in the rules 
has caused the public to narrowly apply a regulation to various situations. For 
example, a provider who is a sub-contractor might have said, “If ODA meant for our 
situation to define us as a sub-contractor, ODA would have listed our situation with 
the other examples.”  
 
At the time of the public-comment period and submission to the CSIO, ODA had 
settled on the proposed new definition below: 
 

"Sub-contractor" means a responsible party that enters into a contract with another responsible 
party to provide a component of one or more of the other responsible party's direct-care positions. 
"Sub-contractor" includes a party that directly supplies goods or services to a consumer on behalf 
of another responsible party. "Sub-contractor" does not include a party that indirectly supplies 
goods or services to a consumer by directly providing the goods or services to another 
responsible party. 

 
11. Did the Agency specifically consider a performance -based regulation? Please 

explain.  
Performance -based regulations define the required outcome, but don’t dictate 
the process the regulated stakeholders must use to ac hieve compliance.  
 
Sections 173.27 and 173.38 of the Revised Code apply to all responsible parties 
listed in those sections regardless of their performance. ODA does not have the 
ability to regulate any provider differently based upon their performance. 
 

12. What measures did the Agency take to ensure that this regulation does not 
duplicate an existing Ohio regulation?   
 
The General Assembly only gave ODA the authority to implement sections 173.27 
and 173.38 of the Revised Code into rules. 
 

13. Please describe the Agency’s plan for implementation of the regulation, 
including any measures to ensure that the regulation is applied consistently 
and predictably for the regulated community.  
 
Before the rules would take effect, ODA will post them on ODA’s website 
(http://aging.ohio.gov/information/rules/default.aspx). ODA also sends an email to 
subscribers of our rule-notification service to feature the new rules. 
 
On November 19, ODA spoke at the 33rd Annual Meeting and Exposition of the Ohio 
Association of Medical Equipment Services (OAMES) to highlight the proposed new 
rules and to facilitate a question-and-answer session. ODA is likely to offer 
participate in more such events to highlight the rules to those regulated by the rules. 
 

http://aging.ohio.gov/information/rules/default.aspx
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On an ongoing basis, ODA works with its designees (area agencies on aging, 
PASSPORT administrative agencies, and regional long-term care ombudsman 
offices) to ensure that the regulation is applied uniformly. ODA and its designees 
offer technical assistance to providers who request help. ODA and its designees 
also monitor the providers for compliance in accordance with rules 173-3-06, 173-
14-24, and 173-39-02 of the Administrative Code. 
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Adverse Impact to Business  
14. Provide a summ ary of the estimated cost of compliance with the rule.  

Specifically, please do the following:  
 

a. Identify the scope of the impacted business community;  
 

Proposed amended rule 173-9-01 of the Administrative Code defines “direct-
care position” and “ombudsman position.” Those positions, and unless they 
are self-employed, their employers, are the impacted business community.  
 
For the version of these rules that took effect on January 1, 2013, ODA 
worked with three other state agencies and the Governor’s Office of Health 
Transformation to develop estimates for the statewide total of direct-care 
positions for Ohio. The state agencies went this route to avoid counting 
certain direct-care positions multiple times if the position involved serving 
consumers who are enrolled in various programs that are administered by 
different state agencies. For example, a person holding a direct-care position 
in an adult day center may furnish personal care to various consumers, many 
of whom are enrolled in the PASSPORT Program and Older Americans Act 
Programs, plus others who are enrolled in the Alzheimer’s Respite Program, 
Choices Program, Developmental Disabilities Program, and Home Care 
Waiver Program. The estimated number of direct-care positions calculated for 
that rule filing was 93,910.  
 
ODA believes that, one year later, the estimated number of direct-care 
positions remains around 93,910.  
 
H.B.59 exempted direct-care positions in assisted-living facilities and in mass 
transit agencies. However, those positions are still regulated by the statutes 
that govern criminal records checks for ODM-administered programs, DoDD-
administered programs, and ODH. Thus, the exemption does not affect the 
93,910 figure. 
 
H.B.59 now explicitly requires area agencies on aging and PASSPORT 
administrative agencies to conduct criminal records checks. However, these 
agencies have already been conducting criminal records checks on staff 
members. They were already counted among the 93,910 positions. 
 
Through H.B.59, the legislature granted the request of a regional transit 
authority to exempt mass transit providers from section 173.38 of the 
Administrative Code. However, the same providers are not exempt from any 
other state agencies’ criminal records check requirements. Thus, while ODA 
will not monitor nor enforce criminal records check laws on such providers, 
any time a mass transit provider drives a consumer who is enrolled in a 
program under the Ohio Departments of Developmental Disabilities or 
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Medicaid5, the provider shall comply with the criminal records check laws for 
those departments’ programs. Unless mass transit drivers refuse to transport 
consumers other than those who are enrolled ODA’s programs, the drivers 
will still be subject to the criminal records check laws of other programs and, 
as a result, would still face the same adverse impact. Therefore, they 
continue to be part of the 93,910 figure. 
 
Because the total figure of 93,910 counts all ombudsman positions and direct-
care positions in Ohio, sub-contractors are also part of that figure. However, 
because the statute did not explicitly require sub-contractors to review 
databases and check criminal records before the enactment of H.B.59, and 
because ODA had no authority to monitor the criminal records of sub-
contractors before the enactment of H.B.59, the only possible newly impacted 
business community would be sub-contractors who did no other business with 
ODA, DoDD, ODH, or ODM in which they would have been subject to a 
criminal records check. Hypothetically, it was possible to “fly below the radar” 
before the enactment of H.B.59. After H.B.59’s enactment, it is no longer 
possible. ODA knows of no such sub-contractors at this time. 

 
b. Identify the nature of the adverse impact (e.g., license fees, fines, 

employer time for compliance); and  
 

The direct adverse impacts are the fees. The indirect adverse impacts are the 
administrative expenses of conducting the checks and the job losses due to 
criminal records. 

 
c. Quantify the expected adverse impact from the regulation.  

The adverse impact can be qu antified in terms of dollars, hours to 
comply, or other factors; and may be estimated for the entire regulated 
population or for a “representative business.” Please include the source 
for your information/estimated impact.  

 
FEES 
The proposed amendments to Chapter 173-9 of the Administrative Code 
(through proposed amended and new rules) should not require Ohio 
businesses to conduct a greater number of criminal records checks than 
before the effective date of H.B.59 (130th G.A.). Additionally, the fees remain 
the same as those established before the January 1 rules took effect. 
 
The direct adverse impacts are the $22 fees that each responsible entity (i.e., 
employer) pays to the Bureau of Criminal Investigation plus the impression 
costs that go to the fingerprint takers (e.g., license agency, county sheriff’s 
office, city police). For example, the Ohio Attorney General’s online 
WebCheck® locator says that the Cincinnati BMV charges $32 for a criminal 
records check, which is $22 (for BCI) plus $10 (for the BMV). 

                                                           
5 The Ohio Department of Health does not regulate transportation services for community-based long-term care services. 
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Using the Cincinnati BMV’s prices, it would cost the direct-care industry in 
Ohio just over $3-million to conduct a round of criminal records checks on 
each of the 93,910 direct-care employees in Ohio, which is $2,066,020 (for 
BCI) plus $939,100 (for the BMV). 
 
Additionally, ODA found from its 2012 survey of a variety of providers that the 
experience would greatly vary by the type of provider and volume of 
employees. For example (using the Cincinnati BMV’s prices): 
 

• Home Care by Black Stone has 1,256 direct-care employees who 
provide personal care services. ODA estimates that it would cost Black 
Stone $40,000 to conduct a round of criminal records checks on each 
of these employees. 
 

• Wesley Community Services has 97 direct-care employees who 
provide personal care, transportation, or delivery of home-delivered 
meals. ODA had estimated that it would cost Wesley $3,104 to conduct 
a round of criminal records checks on each of these employees. 
However, now that ODA is proposing in rule 173-9-04 to exempt those 
who only deliver meals from being checked as current employees, 
ODA estimates that on 65 direct-care employees require criminal 
records checks. It would cost Wesley $2,080 to conduct a round of 
criminal records checks on each of these employees. 

 
The only responsible parties that may feel that the proposed amended and 
new rules create a new adverse impact are those who believed they were not 
responsible to comply with the current rules. 
 
ADMINISTRATIVE COSTS 
ODA’s proposed changes to the chapter do not reduce most of the adverse 
impact of administrative costs associated with reviewing databases and 
checking criminal records. The best that ODA is offering the public is to 
rewrite the rules in a way that does not require interpretation, which, in theory, 
should reduce the amount of time necessary to comprehend the rules. 
 
ODA is presently working with the Office of Health Transformation and other 
agencies to develop a new, online system for reviewing databases, checking 
criminal records, and storing information. We hope to run a pilot on this 
project in spring of 2014. Thus, a plan to reduce administrative burdens is 
under development. 
 
JOBLESSNESS  
H.B.487 greatly increased the number of disqualifying offenses from 55 to 
129. This created a new impact because beginning on January 1, employees 
with disqualifying criminal records could lose their jobs unless the provider 
wanted to retain them under the terms of rule 173-9-07 of the Administrative 
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Code. Rule 173-9-07 of the Administrative Code minimizes the joblessness 
potential. 
 
H.B.59’s amendments to the Revised Code did not further increase the 
number of disqualifying offenses and should not increase the likelihood of 
joblessness, except for a hypothetical sub-contractor who may have “flown 
below the radar” before H.B.59’s enactment. Such a sub-contractor could 
retain their ability to provide services under the terms of rule 173-9-07 of the 
Administrative Code, which should minimize the joblessness potential of this 
hypothetical situation. 
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15. Why did the Agency deter mine that the regulatory intent justifies the adverse 
impact to the regulated business community?  
 
The justification for the rules in general is no different than it was for the January 1 
version of the rules. For those rules, ODA stated the following: 

 
Based upon the Ohio Attorney General’s concerns over the safety of vulnerable Ohioans who 
receive in-home care services, and because H.B.487 implemented the attorney general’s 
concerns, ODA has determined that the intent to ensure safety and comply with our state’s laws 
outweighs the costs. Even so, ODA and the three other state agencies reduced the adverse 
impact by require less-frequent checks on current employees, by phasing in the checks on 
current employees, and by eliminating certain low-risk types of direct-care staff from ongoing 
checks all together. 

 
The justification for the ODA’s proposal to reword the entire chapter to use language 
that doesn’t require interpretation is based on ODA’s findings in Google Analytics, 
which ODA outlined in its response to #10 of this BIA. 

 
 

Regulatory Flexibility  
16. Does the regulation provide any exemptions or alternative means of 

compliance for small businesses?  Please explain.  
 
Sections 173.27 and 173.38 of the Revised Code do not allow for alternative means 
to comply with the statutes. For example, for the purposes of those sections, a 
provider may not use criminal records obtained from a private company in lieu of the 
reports obtained from the Bureau of Criminal Investigation. The rules reflect this as 
well. 

 
17. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines 

and penalties for paperwork violations and first -time offenders) into 
implementation of the regulation?  
 
Section 119.14 of the Revised Code establishes the exemption from penalties for 
first-time paperwork violations. That general statute does not override the specific 
criminal records requirements in sections 173.27 and 173.38 of the Revised Code. 
Therefore, not obtaining a criminal records report is not a paperwork violation. Hiring 
a person with a disqualifying offense is not a paperwork violation. Furthermore, 
section 173.391 of the Revised Code states that ODA may enact disciplinary 
measures upon a provider who violates section 173.38 of the Revised Code and 
makes no mention of a first-time paperwork violation. 
 

18. What resources are available to assist small businesses with compliance of 
the regulation?  

 
The staff at area agencies on aging (AAAs), PASSPORT administrative agencies 
(PAAs), and ODA are available to help direct-care providers of any size with their 
questions about the statutes and rules. Direct-care providers may address their 
questions to the AAAs, PAAs, or ODA, including ODA’s regulatory ombudsman. 

http://aging.ohio.gov/resources/areaagenciesonaging/
http://aging.ohio.gov/services/passport/passportadministrativeagencies.aspx
mailto:rules@age.state.oh.us
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Additionally, the Ohio Attorney General’s Bureau of Criminal Investigation can assist 
providers of ombudsman services and direct-care providers of any size with 
questions about obtaining and reading criminal records on their applicants and 
employees. 
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