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The Common Sense Initiative was established by Executive Order 2011-01K and placed
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should
balance the critical objectives of all regulations with the costs of compliance by the
regulated parties. Agencies should promote transparency, consistency, predictability, and
flexibility in regulatory activities. Agencies should prioritize compliance over punishment,
and to that end, should utilize plain language in the development of regulations.

Regulatory Intent

1. Please briefly describe the draft regulation in plain language.
Please include the key provisions of the regulation as well as any proposed amendments.

States must meet federal requirements for Preadmission Screening and Resident Review for
individuals with developmental disabilities and mental illness detailed in 42 C.F.R. 483.100
to 42 C.F.R. 483.138. The regulations require a determination that a person requires the level
of services provided in a nursing facility prior to the person's admission to a nursing facility.
Rule 5122-32-03 sets forth processes to be followed by the Ohio Department of Mental
Health and Addiction Services to determine whether Ohioans with a serious mental illness
(SMI) requires the level of services provided in a nursing facility and whether the individual
requires specialized services for mental illness.
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Changes to the rule have been made necessary by House Bill 59 of the 130th General
Assenbly, which removed thavailability of the*hospital exemption” from hospitals or

units licensed or operated by OhioMHAS. Previously, R.C. 5119.40 allowed for individuals
being admitted to a nursing facility directly from a OhioMHAS hospital or @KHIAS

licensed hospital to bypass the preadmission screening process. This exemgigenhas
removed and the rule is being updated to reflect the change. Individuals beingcdhmintt
other hospitals can still qualify for the exemption.

. Please list the Ohio stute authorizing the Agency to adopt this regulation.
R.C. 5119.40

. Does the regulation implement a federal requirement? Is the proposed reguika

being adopted or amended to enable the state to obtain or maintain approval to

administer and enforce a federal law or to participate in a federal program?

If yes, please briefly explain the source and substance of the federal requiremen

Yes; the rule implements the federal Preadmission Screening and R&sdew program
codified in 42 C.F.R. 483, Subpart C, to ensure that only persons who require the level of
services provided by a nursing facility are admitted to nursing facilities.

. If the regulation includes provisions not specifically required by the federal
government, please explain the rationaléor exceeding the federal requirement.

Not applicable; the rule does not exceed the federal requirement.

. What is the public purpose for this regulation (i.e., why does the Agency feiblat there
needs to be any regulation in this area at all)?

Ohio is required to implement the federal program. Additionally, the removal of thedios
exemption for individuals coming from OhioMHAS hospitals or licensed hospitals, such as
psychwards in larger hospitals, ensures that individuals are being matched wptbplee

care for their needs.

. How will the Agency measure the success of this regulation in terms of outg and/or
outcomes?

Theregulation is successful when only those individuals who truly require the level of
services provided in a nursing facility a@mitted to nursing facilities and when individuals
with serious mental illness who have been admitted to nursing facilities rececialized
services that meet their needs.

Development of the Regulation
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7.

Please list the stakeholders included by th&gency in the development or initial review

of the draft regulation.

The Ohio Hospital Association and Operatorfreéstanding psychiatric hospitals were
informed of the change to the Ohio Revised Code and pending changes to the Ohio
Administrative Cales in a longerm care services and supports transmittal letter (LFCSS
TL) 13-08, which was signed by Director John McCarthy of the Department of Medicaid on
September 262013.

What input was provided by the stakeholders, and how did that input affectite draft
regulation being proposed by the Agency?

Although the rule was not changed due to discussions with stakeholders, as the ruléschange
being driven solely by the statutory chan@&joMHAS received direct feedback from
stakeholders about the impad the change statutory and rule change. This feedaskuised to
inform the development of a process to expedite Pre-Admission Screening datiemsion
patients being discharged form hospitals and units that were impacted byrtge théhe Ohio
Revised Codes. OhioMHAS and other state agencies involved in theagnericy

implementation of PrAdmission Screening and Resident Review concluded the turnaround
time of 48hours was the minimum amount of time that would be needed to ensure theyintegrit
of the clinical assessment and determination process required under federal law

9.

What scientific data was used to develop the rule or the measurable outcomesiod
rule? How does this data support the regulation being proposed?

Data regardinghe number of individuals transferring or being admitted to a nursing facility
from a psychiatric hospital or a psychiatric unit within a hospital were rediewe

considered to inform the process set forth in paragraph (H) of the rule to ensuati@vslu
could be conducted in a timely manner.

10.What alternative regulations (or specific provisions within the reguléion) did the

Agency consider, and why did it determine that these alternatives were not
appropriate? If none, why didn’t the Agency consider regulatoy alternatives?

Alternatives within the rule itself were not viable as this rule implements a feohet atate
requirement and there is little flexibility in what can be done in the situatmnetkr, the
Department has determined a method of redu¢iagnpact of the rule change on the
hospitals covered by the rule, and will be implementing expedited reviews for those
hospitals.

11.Did the Agency specifically consider a performancéased regulation? Please explain.

Performancebased regulations define the required outcome, but don’t dictate the process
the regulated stakeholders must use to achieve compliance.
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No; this rule is a safeguard to ensure that individuals with serious mental illnesg are n
admitted to nursing facilities unless they require éwell of services provided in a nursing
facility.

12.What measures did the Agency take to ensure that this regulation does not dulte an
existing Ohio regulation?

Staffs of the Ohio Department of Medicaid, the Ohio Department of Developmental
Disabilities, and the Ohio Department of Mental Health and Addiction Services work
together to ensure the agencies’ respective rules and the processes dwrfrtiate well
coordinated and are not duplicativEhe OhioMHAS rule is limited to its facilities or
facilities licensed by the Department.

13.Please describe the Agency’s plan for implementation of the regulatiomcluding any
measures to ensure that the regulation is applied consistently and predictgldor the
regulated community.

The Department is coarthting with the Ohio Department of Medicattie Ohio
Department oDevelopmental Disabilitieghe Ohio Department of Aging, the Ohio
Department of Administrative Services, and the state Contrastsimultaneously
implement new rules for a smooth and uniform transition throughout Ohio.

Adverse Impact to Business

14.Provide a summary of the estimated cost of compliance with the rule. Specifial
please do the following:

a. ldentify the scope of the impacted business community;

b. ldentify the nature of the adverse impact (e.g., license fees, fines, employer time
for compliance); and

c. Quantify the expected adverse impact from the regulation.
The adverse impact can be quantified in terms of dollars, hours to comply, or other
factors; and may be estimated for the entire regulated population or for a
“representative business.” Please include the source for your informagstimated
impact.

The business community impacted by this rule change are the OhioMHAS licensed
hospitals and psyctvards.

Estimates devefmed in conjunction with the business community predict that for each
individual who remains in a hospital or psywhard awaiting preadmission screening
costs the facilityapproximatelyone thousand dollars per day. The federal guidelines
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for conducting pradmission screening recommend completing the screening within
seven to nine business days from the time of the request from the facility. The
Department has typically completed the screening in two to three business days
Based on average of a seven cadgrdhy turnaround for screenings and 1,800
screenings per year, the total cost to stakeholders is $12.6 million a yean.tbee t
change in the statutory authority, stakeholders are already impactedibgstioéthe
hospital exemption regardless of the proposed rule change.

In an effort to mitigate the impact of this rule change on the impacted facilities, the
Department is implementing through policy an expedited screening process. The
expedited screening will be completed in no more than fEglgty hours after the
request is received from the hospital. The expedited screening is exjgectsd the
Department up to $500,000 per year to conduct, with seventy-five per cent of that
cost reimbursed by the federal government.

15.Why did the Agency determne that the regulatory intent justifies the adverse impact to
the regulated business community?

These rules are being amended to comply with statutory changes to the leaspitption
policy in accordance with section 5119.40 of the Revised Code.

Requlatay Flexibility

16.Does the regulation provide any exemptions or alternative means of complianas f
small businesses? Please explain.

The federal requirement for preadmission screening does not permit any sugéscioa
small businesses; however the expetiscreening will be available to all impacted
businesses and should help to significantly mitigate the impact of this rule change.

17.How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and first-time offenders) into implementation of the
regulation?

It is the policy othe Departmenti waive penalties for firdime or isolated paperwork or

procedural regulatory noncompliance whenever appropriate. The Depaoitienes the

waiver of these @nalties is appropriate under the following circumstances:

1. When failure to comply does not result in the misuse of state or federal funds;

2. When the regulation being violated, or the penalty being implemented, is not dioagula
or penalty required by g&or federal law; and

3. When the violation does not pose any actual or potential harm to public health or safety.
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18. What resources are available to assist small businesses with compliancehef
regulation?

The Department’s PASRR bureau will be working elgswith all impacted businesses to

provide updates and answer any questions. Training and information for taking adeéntage
the expedited screening will be made available.
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