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The Common Sense Initiative was establisdeby Executive Order 2011-01K and placed
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should
balance the critical objectives of all regulabns with the costs of compliance by the
regulated parties. Agencies should promot&ansparency, consistency, predictability, and

flexibility in regulatory activities. Agencies should prioritize compliance over punishment,

and to that end, should utilize plain langiage in the development of regulations.

Requlatory Intent
1. Please briefly describe thdraft regulation in plain language.
Please include the key provisions of the regulation as well as any proposed amendments.

The Department is implementing "Telemedicine'addedicaid-covered service. This service is
the direct delivery of services to a Medicaigjile patient via synchronous interactive, real-
time electronic communication that conges both audio and video elements.

77 SOUTH HIGH STREET | 30TH FLOOR | COLUMBUS, OHIO 43215-6117
CSIOhio@governor.ohio.gov

BIA p(118177) pa(243499) d: (543059) print date: 04/26/2024 7:52 AM



2. Please list the Ohio statute authoriag the Agency to adopt this regulation.
ORC 5164.94 (effective 5/20/2014)

3. Does the regulation implement a federakquirement? Is the proposed regulation
being adopted or amended to enable theate to obtain or mantain approval to
administer and enforce a federal law otto participate in a federal program?

I yes, please briefly explain the source and substance of the federal requirement.

No.

4. If the regulation includes provisiors not specifically required by the federal
government, please explain the ration& for exceeding the federal requirement.

N/A

5. What is the public purpose for this regulabn (i.e., why does the Agency feel that there
needs to be any regulationn this area at all)?

This service is being offered under the Ohio Madi program in order to assure access to care
under circumstances or in locations where actes®edical care has been particularly
challenging. In medically underserved areagmhaccess to primary and specialty care is
especially challenging, telemethe can provide effective djaosis and timely treatment of
medical conditions.

6. How will the Agency measure the successtbfs regulation in terms of outputs and/or
outcomes?

Claims records will be used to evaluate ttumber of consumers who received services
delivered through telemedicine atiet number of providers involdan the delivery of services
through telemedicine. The Department will aisck the number of instances where the billing
of evaluation and management servicelgein of telemedicinavas inappropriate.

Development of the Regulation

7. Please list the stakeholders included lilie Agency in the development or initial review
of the draft regulation.
I f applicable, please include the date and medium by which the stakeholders wereinitially
contacted.

8/12: Internal ODM staff given thelaiconcepts for a week of review

8/19: Agency Staff from the Ohio DepartmeiitMedicaid, the Ohio Department of Mental
Health and Addiction Services, and the Ohigparment of Developméal Disabilities met to
review concepts and ask for suggestions.

9/6: Phone call with Managed (@aPlans to discuss concepuring the call it was made clear
that there was concern based off of a policy p&pen the Medical Boal regarding whether or
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not the physician had to have an in-persontimgevith the patient before being permitted to
have telemedicine visits.

9/12: Phone call with the Medical Board to walk through concept of the rule as well as get
clarity on the issue brought up the managed care plans. They took the rule back for further
review and edits.

9/20: Second call with the Medical Board teiesv their edits and make sure all were in
agreement. All parties were satisfied by the ehithe call with the ruléanguage and concepts.

At the end of September, ODM had a meetiritip whe Ohio Hospital Association and the Ohio
Children’s Hospital Association to walk througlettule, and staff incorporated several of their
edits into the rule. The main concern was rdug the distance concept — we have worked
extensively on this and are kepecting to get more feedtkn this piece of the policy.

08/22, 10/24, and 12/19: ODM introduced thegaage at the MCAC and Physician Group
meetings for their thoughts and edits.

12/6: ODM staff toured the stroladinic at Riverside Hospitab better fully understand the
dynamics of the telehealth world.

2/24/14: ODM met with Dr. Rasmussen frone tBleveland Clinic tbetter understand their
specific technology platforms and teledi@ne/telehealth collaborations.

2/25/14-3/4/14: ODM administerets official clearance pross. The public at large was
offered the opportunity to submit comments on tleppsed rule. As a result of this process,
ODM received comments from 16 different groups/individuals.

3/27/14: ODM staff met with the chief legadunsel for the Medical Board to discuss how
ODM’s proposed telemedicine cotigs with Medical Board rules.

4/11/14: ODM staff met with Jim Betts and blgnts to discuss the advantages of using
telemedicine to increase access to speech therapy.

5/2/14: ODM staff held a conference call witle Ohio Association of Community Health
Centers to discuss their questions and clarifM3proposed policies regding eligible distant
site providers.

8. What input was provided by the stakehalers, and how did that input affect the draft
regulation being proposed by the Agency?

See above.

As a result of feedback received from gtakeholder community, ODM is making numerous
changes to the telemedicine rule, 5160-1-18.

9. What scientific data wasused to develop the rule or the measurable outcomes of the
rule? How does this data suppa the regulation being proposed?
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According to the National Council on State Legistas, for states witlarge rural populations,
telemedicine has become a cost-effective alterm&d traditional face-to-face consultations or
examinations between provider and patient. Fontgelstate Medicaid agencies and the District
of Columbia offer telemedicine services. Ninets@tes and the Distriof Columbia currently
require private insurance pkim the state to cover telehealth services. See NCSL
at:http://www.ncsl.org/reseei/health/state-coveragerftelehealth-services.aspx

The Veteran's Health Administration has uséenedicine as part of its standard medical
practice since the late 1990's. The VHA attrdsuielemedicine to fewer bed days of care,
reduced hospitalizations ahéyh rates of patient satisfton. See VHA: Taking Home
Telehealth Services to Scale Nationally at:
http://www.commonwealthfund.org/~/medidés/Publications/Case%20Study/2013/Jan/1657 _
Broderick telehealth_adoption_VHA case_study.pdf

A Commonwealth Fund Case study shows that terpatient monitoring (telemedicine) reduces
hospitalizations and health carestso Another result is an imprawent in patient knowledge of
their condition, greater satisfamti with their care and improvetinical outcomes. See Case
Studies in Telehealth Adoption: at
http://www.commonwealthfund.org/~/medidés/Publications/Case%20Study/2013/Jan/1654 _
Broderick_telehealth_adoption_synthesis.pdf

10. What alternative regulatiors (or specific provisions withn the regulation) did the
Agency consider, and why did it determine that these alternatives were not
appropriate? If none, why didn’t the Agency consider regulatory alternatives?

There are no known alternzes to this service.
11. Did the Agency specifically consider a pesfmance-based regulation? Please explain.

Though performance based requirements are antef alternative to conventional code based
pricing mechanisms, ODM would prefer to ha/baseline of service utilization prior to
introducing provider incentive options.

12. What measures did the Agency take to ensuthat this regulation does not duplicate an
existing Ohio regulation?

Because telemedicine is not a service curresftred under the Ohio Medicaid State Plan, there
are no existing Ohio Medicaid regulationgaeding telemedicine. ODM has talked on
numerous occasions to the Medical and Ngr&pards about the impact of ODM'’s proposed
telemedicine coverage on currémédical and Nursing Board rules.
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13. Please describe the Agency’s plan for imgrnentation of the regulation, including any
measures to ensure that theegulation is applied consistatly and predictably for the
regulated community.

ODM plans to use Current Procedural Temtogy (CPT) coding and CMS Health Care
Common Procedure Coding Systems (HCPCS)dntify the specific services provided by the
licensed professionals approved to render tediiciree services to Medicaid consumers.

Adverse Impact to Business

14. Provide a summary of the estimated cosif compliance with the rule. Specifically,
please do the following:

a. ldentify the scope of tle impacted business community;
The provision of the Telemedicine service will affect specific Medicaid community
providers statewide. Licensed practitimsuch as MDs, DOs, and psychologists
will be able to provide and receive reimbursement for this service.

b. Identify the nature of the adverse impat (e.g., license fees, fines, employer time
for compliance); and
This rule imposes no license fees or $iné-or the providers mentioned above, the
service may involve staff time in orderreport clinical information between the
distant and originating site.

c. Quantify the expected aderse impact from the regulation.
Any impact on staff time will be dependent upon on whether or not the two sites
have electronic health records (EHR) ahdp, whether or not the sites are using
the same EHR technology. The staff time involved at sites with no EHR will be
more than the staff time involved at sit@ith EHR. Providers who don’t have
EHR capacity still have the ability toate clinical infornation telephonically
through facsimiles. Ohio Medicaidasirrently involved with programs that
encourage the adoption of EHRdaconnectivity aarss sites.

15. Why did the Agency determine that the regul@ry intent justifies the adverse impact to
the regulated business community?

Telemedicine has the potential to improvegram outcomes and lower costs. Any adverse
impacts on providers reporting information from do@nother has the potential to be offset
by provider productivity gainsna increased revenue. Providewsrently share information
in a referrer/referee situation. The medical board corssttierreporting of information
between referrer/referee to be a condidthe “continuum of care.” The provider
community is generally supportive ©DM'’s adoption of telemedicine.
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Regulatory Flexibility

16. Does the regulation provide any exemptions or alternative means of compliance for
small businesses? Please explain.

For this rule, there is no justifiable reasorptovide any exceptionsased on business size.
Regardless of the size of the business, commigmrequired for alproviders who choose to
offer services through telemedie. No provider enrolled iMedicaid is required to offer
services through telemedicinegtbfore small businesses whe aifso providergnrolled in
Medicaid are not required to meet any addiéil compliance requiremenas a result of this
rule.

17. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and firsttime offenders) into implementation of the
regulation?

This rule imposes no sanctions on providers.

18. What resources are available to assistnall businesses with compliance of the
regulation?

Providers that submit claims through an elewic clearinghouse (@rading partner”) can
generally rely on the cleamghouse to know current Medicaithim-submission procedures.

Information sheets and instruction manuals onouariclaim-related topics are readily available
on the Medicaid website.

The Bureau of Provider Services renders temdirassistance to providers through its hotline,
(800) 686-1516.
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*** DRAFT - NOT YET FILED ***

5160-1-18

Telemedicine

Unless stated otherwise inleu4d731-11-09 or elsewhere ihe Administrative Code, the

following rule applies to health care sees covered by the medicaid program and

delivered using telemedicine.

(A) For purposes of this ruléhe following definitions apply:

(1) "Telemedicine" is the okct delivery of service® a patient via synchronous,

interactive, real-time ettronic communication that comprises both audio and
video elements. The following tagties are not telemedicine:

(a) The delivery of service by electronic mail, telephone, or facsimile
transmission:;

(b) Conversations between practitionegegarding the patient without the
patient present either physically or wvi&ynchronous,interactive,
real-time electronic communication; and

(c) Audio-video communication related to the delivery of service in an
intensive care unit.

(2) "Distant site" is the physical locatiai the consulting practitioner at the time

when a health care service deliverddough the use of telemedicine is
provided.

(3) "Originating site" is the phical location of the patierdt the time a health care

service is provided througthe use of telemedicindhe originating site may
be one of five places:

(a) The office of a medical doctor, doctor of osteopathic medicine,
optometerist, or podiatrist;

(b) A federally qualified health centess defined in chapter 5160-28 of the
Administrative Code, rural health center, or primary care clinic;

(c) An outpatient hospital;

(d) An inpatient hospital; or

(e) For services not included in tmeirsing facility per diem payment, a
nursing facility.

(B) Requirements and responsibilities.

(1) The originating site is responsiblea fdocumenting the medical necessity of the

health care service provided througle tise of telemedicine, for securing the
informed consent of the patient, afod developing and maintaining progress
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notes.

(2) The rendering practitioner at the distaié must be a mechl doctor, doctor of
osteopathic medicine or licensed psyciyst or a federally qualified health
center, as defined ichapter 5160-28. When thendering provider is a
federally qualified health center thentering practitioner st be a medical
doctor, doctor of osteopathic dieine or licensed psycholoqgist.

(3) The distant site is rpensible for maintaimg documentation othe health care
service delivered througthe use of telemedicine and for sending progress
notes to the originating site for inpmration into the patient's records.

(C) Coverage.

(1) Payment may be made for the following health care services delivered at the
distant site:

(a) Evaluation and management servicesracterized as "office or other
outpatient services";

(b) Evaluation and management servicbgracterized as either "office or
other outpatient consultations" ‘npatient consultations"; or

(c) Psychiatry services ahacterized as "psychiatric diagnostic procedures”,
"psychotherapy," "pharmacologic m@gement,” or ‘"interactive
complexity."

(2) Except for medical emergencies, no payment is made for a health care service
delivered through the use of telemedicine if the originating site is located
within a five mile radius from the distant site.

(D) Claim payment.

(1) The distant site provider may submitprofessional claim for the health care
service delivered through the use of telemedicine. No institutional (facility)
claim may be submitted. All approgdacodes and odifiers must be
reported.

(2) An originating site provider that iseither an inpatient hospital nor a nursing
facility may submit a claim for a telemedicine originating fee. If such an
originating site provider renders a separately identifiable evaluation and
management service to the patient on the same date as the health care service
delivered through the use of telemeukgi then the provider may instead
submit a claim for the evaluation and management service with the
appropriate originating site modifier. Nwiginating site provider may receive
both a telemedicine originating feand payment for an evaluation and
management service provided to a patient on the same day.
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(3) The payment amount for a health caezvice delivered through the use of
telemedicine, a telemedicine originat fee, or an evaluation and
management service is the lesser of the submitted charge or the maximum
amount shown in Appendix DD to rufl60-1-60 of the Administrative Code
for the date of service.




