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1 New v'5-Year Review
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The Common Sense Initiative was establisbdeby Executive Order 2011-01K and placed
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should
balance the critical objectives of all regulabns with the costs of compliance by the
regulated parties. Agencies should promote transparency, consistency, predictability, and
flexibility in regulatory activi ties. Agencies should priotize compliance over punishment,
and to that end, should utilize plain langage in the development of regulations.

Requlatory Intent

1. Please briefly describe the drafregulation in plain language.

Rule 5160-1-13.1 defines conditiomsder which Medicaid consumers may or may not be billed
for medical services. The rule also states éimgtMedicaid provider accepts as payment in full
the amount paid by the agency.

2. Please list the Ohio statute authorizig the Agency to adopt this regulation.
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Ohio Revised Code 5164.02

3. Does the regulation implement a federal regirement? Is the proposed regulation
being adopted or amended to enable theade to obtain or maintain approval to
administer and enforce a feéral law or to participate in a federal program?

Yes. 5160-1-13.1 assists ODM in complying witction 1902 (a)(19) dhe Social Security

Act, which requires states togwide necessary safeguards ssure that services delivered

through the Medicaid program are in the bestrests of the recipientsODM must meet the

requirements under this section of the Act in otdgyarticipate in the fieral/state run Medicaid
program.

Section (A) of 5160-1-13.1 also complies WieMS regulations, 42 CFR 447.15, that requires
any provider enrolled in Medicai@tcept, as payment in full, the amounts paid by the agency.

4. If the regulation includes provisions not specifically required by the federal
government, please explain the ration& for exceeding the federal requirement.

To ensure both member choice and markesparency, ODM may require the provider to do 3
things before billing the meneb: 1) notify the member prido rendering the medical service

that the provider will not bill ODM for the coveraseérvice; 2) the member signs an agreement to
become liable for the rendered nealiservice; and 3) the providexplains to the member that

he or she may receive the medical service faowther provider at ncost to the member.

Furthermore, to ensure program integrity patient safety, providersannot bill Medicaid
members if submitted claims were denied because of failure to comply with timely filing
requirements or lack ahedical necessity.

5. What is the public purpose for this regulation(i.e., why does the Agency feel that there
needs to be any regulatiomn this area at all)?

The rule serves as a safeguard for Medicaidwoess. The provisions ensure that all Medicaid
beneficiaries have an informed choice inetfter or not to pay out-of-pocket for medical
services or receive services from a providbowvill bill the Department. The provisions also
ensure patient safety by prohibiting providers frioifting consumers for claims that were denied
for lack of medical necessity.

6. How will the Agency measure the success ofitregulation in terms of outputs and/or
outcomes?

The Department will start tracking the percentafjpledicaid enrolled individuals, 19-64, who
have had difficulty paying medical bills in thest 12 months. The source of this data comes
from the Ohio Medicaid Assessment Survey. Tgtest Survey, completed in 2012, showed that
over 30% of Medicaid enrolledidividuals, 19-64, had trouble pagi medical bills in the last 12
months compared to over 33% for thaseividuals not enrolleth Medicaid.
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Development of the Regulation

7. Please list the stakeholders included by thAgency in the development or initial review
of the draft regulation.

All providers and the public ldeopportunities to review and wonent on the rule during ODM’s
2-week clearance process. ODM policy staff imas with internal and external stakeholders
during the review of this rulePolicy staff meets with proder relations and ombudsman staff
on a regular basis and frequently discusses anelws this rule. Staff have also met with
representatives from the Ohio Hospital Asation during ODM’s larg@rovider group meeting
to discuss this rule and cifyrthe Medicaid consumers to whom this rule applies.

8. What input was provided by the stakeholdersand how did that input affect the draft
regulation being proposed by the Agency?

Stakeholders wanted to know ether or not certain Medicaaligibility groups fall under the
definition of Medicaid consumers for purposesettions (C) and (D) of this rule. While no
change was made to the rule, a clarificati@s made for consumers who are enrolled with
ODM as Qualified Medicare Beneficiaries-onlgroviders should follow Medicare consumer
liability and advanced benefary notice policies, and alsofee to rule 5160-1-05 (B)(4).
Furthermore, policy staff providestakeholders with a contacstifor Medicare Administrative
Contractors (MACs), so interest parties may seek furthefanmation from Medicare.

9. What scientific data was used to develop thrule or the measurable outcomes of the
rule? How does this data suppa the regulation being proposed?

Not applicable.

10.What alternative regulations (or specific piovisions within the regulation) did the
Agency consider, and why did it determine that these alternatives were not
appropriate? If none, why didn’t the Agency consider regulatory alternatives?

The Agency did not consider regulatory alteiveg because the provisions implement federal
regulations and protect Mediid beneficiaries from funer financial hardships.

11.Did the Agency specifically consider a pedrmance-based regulation? Please explain.

No, because the rule is meanettucate the member to make a choice about the payment of
his/her medical services. ODMqgares the provider disclose cart information to the member
before billing, so the member may make a@ormed decision about where to receive his/her
medical services.

12.What measures did the Agency take to ensut@at this regulation does not duplicate an
existing Ohio regulation?
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The rule was reviewed by policy and legal staffODM. There are no other regulations in the
Medicaid program that define under which cdiwtis a provider may bill a member for medical
services.

13.Please describe the Agency’s plan for impmentation of the regulation, including any
measures to ensure that the regulation ispplied consistently and predictably for the
regulated community.

As with all Medicaid OAC rules requirg compliance, ODM plans on training for the
Surveillance, Utilization, and Review System te@me that staff incorporate consumer liability
requirements into their provider audits.

77 SOUTH HIGH STREET | 30TH FLOOR | COLUMBUS, OHIO 43215-6117
CSI0hio@governor.ohio.gov

-4-




Adverse Impact to Business

14.Provide a summary of the estimated cost alompliance with the rule. Specifically,
please do the following:
a. ldentify the scope of the inpacted business community;
All businesses enrolled as Medicaidyiders are subject to this rule.
b. ldentify the nature of the adverse impact(e.g., license fees, fines, employer time
for compliance);
Affected businesses are requir® report information to thhMedicaid member prior to
billing for rendered services.
c. Quantify the expected adversémpact from the regulation.
Health care providers are efdy required to disclose infoation to consumers, such as
HIPAA and HITECH Act-related informationAny additional time will depend on if the
provider creates a standard dileaid disclosure document or if the provider complies on
a case-by-case basis. The former tactic doetluce the marginal cost of compliance.
15.Why did the Agency determine that the regulabry intent justifies the adverse impact to
the regulated business community?

The benefits that come from increased indigidthoice are hard to quantify. However, the
financial benefit to the Medicdmember of potentially avding a catastrophic medical bill
outweighs the cost of compliance to the providéonsidering Medicaichembers have little to
no income, the benefits of avoiding high neadirelated debt, compounding interest from
collections, and potential bankruptcies adstweigh the provider’s opportunity costs of
compliance.

Requlatory Flexibility

16.Does the regulation provide any exemptioner alternative means of compliance for
small businesses? Please explain.

No, there are no small business exceptionerdts no reason why small business should be
treated differently in this instance as this rsil@ meant to protect Medicaid consumers. All
impacted businesses can decide how they éntoecompliance, so long as the required
disclosure and choice are afforded the Medicaid member.

17.How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and firsttime offenders) into implementation of the
regulation?

This rule imposes no sanctions on providers.

18.What resources are available to assist small businesses with compliance of the
regulation?
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The Bureau of Provider Services renders tezdirassistance to providers through its hotline,
(800) 686-1516.
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5160-1-13.1 Medicaid consumer liabilityfexeept—for—serviees—provided

(A) The medicaid payment for a covered service constitutes payment-in-full and may not
be construed as a partial payment even when the reimbursement amount is less than
the provider's charge. The provider may not collect and/or bill the consumer for any
difference between the medicaid payment and the provider's charge or request the
consumer to share in the cost through a deductible, coinsurance, co-payment or
other similar charge, other then medicaid co-payments as defined in rule
546+:3-4-095160-1-09 of the Administrative Code. The provider may not charge
the consumer a down payment, refundable or otherwise.

(B) A medicaid consumer cannot be billed when a medicaid claim has been denied due
to:

(1) Unacceptable or untimely submissions of claims;
(2) Failure to request a prior authorization; or

(3) A peer review organization (PRO) retroactively denying services for lack of
medical necessity.

(C) Providers are not required to bill the Ohio department of job-and—tamiy—serviees
ObHSmedicaid (ODM) for medicaid-covered services rendered to eligible

consumers. However, providers may not bill consumers in lieu of 6BHESODM
unless:

(1) The consumer is notified in writing prior to the service being rendered that the
provider will not bill ©BHSODM for the covered service; and

(2) The consumer agrees to be liable for payment of the service and signs a written
statement to that effect prior to the service being rendered; and

(3) The provider explains to the consumer that the service is a covered medicaid
service and other medicaid providers may render the service at no cost to the
consumer.

(D) Services that are not covered by the medicaid program, including services requiring
prior authorization that have been denied by ©BHSODM, may be billed to the
consumer when the provisions in paragraphs (C)(1) and (C)(2) of this rule are met.
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