
ACTION: Final DATE: 12/02/2015 4:53 PM

BIA p(118157) pa(291959) d: (617240) print date: 05/01/2024 6:46 AM



 

 

Regulatory Intent 

1. Please briefly describe the draft regulation in plain language.   
Please include the key provisions of the regulation as well as any proposed amendments. 

This regulation sets forth the policies for determining Medicaid patient liability. The 
regulation was opened in order to:  increase the personal needs allowance in accordance with 
changes to section 5163.33 of the Revised Code adopted under Am. Sub. H.B. 59, 130th 
G.A.; to change the way cost of care is deducted from the patient liability in certain 
circumstances; to specify that unpaid past medical bills must have been incurred within the 
previous 365 days in order to be used to reduce the patient liability; to expand the group of 
veterans and veterans' widows who have a portion of their veterans administration pension 
excluded as income in patient liability calculations; to change references in the rule from 
ODJFS to ODM; and to change citations to Ohio Administrative Code Medicaid rules from 
5101 to 5160. The amendments to this regulation do not change this regulation's impact on 
business.  However, the requirements in paragraphs (E), (F) and (G), which are unchanged 
from previous versions, require Medicaid Providers to participate in the processing of patient 
liability payments.  These requirements result in a minimal business impact to the Medicaid 
Provider.   
 

2. Please list the Ohio statute authorizing the Agency to adopt this regulation. 

Ohio Revised Code sections 5160.02, 5163.02. 

 

3. Does the regulation implement a federal requirement?   Is the proposed regulation 
being adopted or amended to enable the state to obtain or maintain approval to 
administer and enforce a federal law or to participate in a federal program?  
If yes, please briefly explain the source and substance of the federal requirement. 

This regulation implements Federal requirements for Medicaid eligibility standards and post-
eligibility treatment of income.  The regulation is necessary for administration and 
enforcement of the Medicaid Program.  The following regulations are implicated: 42 USC 
1396a (state plans for medical assistance), 42 USC 1396b (payment to states of federal 
match), 42 USC 1396k (assignment, enforcement, and collection of rights of payments for 
medical care; establishment of procedures pursuant to State plan; amounts retained by State), 
42 CFR 435.733 (post-eligibility treatment of income of institutionalized individuals in 
States using more restrictive requirements than SSI:  Application of patient income to the 
cost of care), 42 CFR 435.735 (post-eligibility treatment of income and resources of 
individual receiving home and community-based services furnished under a waiver: 
application of patient income of the cost of care) and 42 CFR 484.10(e) (condition of 
participation, patient rights: patient liability for payment). 



 

 

4. If the regulation includes provisions not specifically required by the federal 
government, please explain the rationale for exceeding the federal requirement.  

None.  The parts of the regulation triggering this analysis are required and in-line with 
federal regulations and authority.  

 

5. What is the public purpose for this regulation (i.e., why does the Agency feel that there 
needs to be any regulation in this area at all)? 

This regulation describes how the Agency determines the amount of income a Medicaid 
recipient must contribute towards the cost of his/her long-term care services as required by 
Federal Medicaid law.  

 

6. How will the Agency measure the success of this regulation in terms of outputs and/or 
outcomes?  

The successful output/outcome is determined by the compliance of the State of Ohio with 
Federal Medicaid requirements and making the correct determination of the patient liability 
for Medicaid recipients.  The accuracy of those determinations is ascertainable by periodic 
Medicaid Eligibility Quality Control (MEQC) audits. 

 

Development of the Regulation 

7. Please list the stakeholders included by the Agency in the development or initial review 
of the draft regulation.   
If applicable, please include the date and medium by which the stakeholders were initially 
contacted.  

The draft regulation went through internal pre-clearance review and was then posted on the 
state clearance website on 12/24/14 for a period of 14 days.     

 

8. What input was provided by the stakeholders, and how did that input affect the draft 
regulation being proposed by the Agency?  

Stakeholders provided the following input: 

 Agency staff suggested clarifying that medical bills used in the calculation of patient 
liability must be for medically necessary services.  The draft regulation was changed 
to add the suggested clarification. 



 

 

 Sister agency staff questioned why individuals in nursing facilities have a higher 
personal needs allowance than individuals living in intermediate care facilities.  This 
difference is in accordance with language in Amended Substitute House Bill 59; 
therefore, the draft regulation was not changed. 

 An attorney with the elder law community suggested that court-ordered alimony and 
child support must be deducted when calculating patient liability.  This would be 
inconsistent with federal regulations at 20 CFR 416.1110 and 1123(b) and Ohio 
Administrative Code rule 5160:1-3-03.1(E); therefore, the draft regulation was not 
changed.  

 The Ohio Association of Area Agencies on Aging suggested that the time limit for 
using unpaid past medical expenses in the patient liability calculation be extended 
from 365 days to 18 to 24 months.  In this draft regulation, the agency specifies a 
365-day time limit on the use of unpaid past medical expenses in the patient liability 
calculation in order to be consistent with the same time limit within which Medicaid 
providers must submit claims, and to allow for more consistent cost projections.  
Therefore, the draft regulation was not changed. 

 
The specific parts of the regulation triggering this analysis generated no comments from 
stakeholders.  

 

9. What scientific data was used to develop the rule or the measurable outcomes of the 
rule?  How does this data support the regulation being proposed? 

The use of scientific data is not applicable to the requirements of this rule. 

 

10. What alternative regulations (or specific provisions within the regulation) did the 
Agency consider, and why did it determine that these alternatives were not 
appropriate?  If none, why didn’t the Agency consider regulatory alternatives? 

This rule is required by Federal law 42 USC 1396a, 42 USC 1396b, 42 USC 1396k, 42 CFR 
435.733, 42 CFR 435.735 and 42 CFR 484.10(e).  As such, the Agency does not consider 
alternative regulations appropriate.  

 

11. Did the Agency specifically consider a performance-based regulation? Please explain. 
Performance-based regulations define the required outcome, but don’t dictate the process 
the regulated stakeholders must use to achieve compliance.  



 

 

No. There are no specific regulations governing the process for Medicaid Providers, other 
than the provider is required to receive, process, or refund the payments. Performance-based 
regulation would be inapplicable because Medicaid Providers are given flexibility to develop 
and use methods to best fit their business models to accomplish the regulation. 

 

12. What measures did the Agency take to ensure that this regulation does not duplicate an 
existing Ohio regulation?   

The Agency performed a review of the Ohio Administrative Code.  Regulations defining the 
calculation of patient liability for Ohio Medicaid recipients of long-term care services exist in 
only two regulations: this rule and in OAC 5160:1-3-04.4 (describes a variation of the patient 
liability calculation for recipients of the Assisted Living Waiver). Further, under Ohio 
Revised Code Section 5162.03, the Ohio Department of Medicaid is the single state agency 
to supervise the administration of the Medicaid program, and under Ohio Revised Code 
Section 5162.022, the Department's regulations governing Medicaid are binding on other 
agencies that administer components of the Medicaid program. No agency may establish, by 
rule or otherwise, a policy governing Medicaid that is inconsistent with a Medicaid policy 
established, in rule or otherwise, by the medical assistance director. 

 

13. Please describe the Agency’s plan for implementation of the regulation, including any 
measures to ensure that the regulation is applied consistently and predictably for the 
regulated community. 

The parts of the regulation triggering this analysis do not require the Medicaid Provider to 
implement anything, as it is already part of the standard business practice of the Medicaid 
Provider.   

 

Adverse Impact to Business 

14. Provide a summary of the estimated cost of compliance with the rule.  Specifically, 
please do the following: 
 

a. Identify the scope of the impacted business community;  
The target of this regulation is not primarily the business community, but does have a 
minimal business impact on Medicaid Providers.  The Agency, and by extension, the 
CDJFS will use this regulation to determine patient liability amounts for Medicaid 
recipients of long-term care services.   



 

 

 
b. Identify the nature of the adverse impact (e.g., license fees, fines, employer time 

for compliance); and  
Medicaid providers will expend the same amount of employee time in receiving, 
processing, and refunding patient liability payments as they currently do. In addition, 
Ohio’s single PACE provider will expend the same amount of employer time 
informing recipients where to send patient liability payments.  
 

c. Quantify the expected adverse impact from the regulation.  
The adverse impact can be quantified in terms of dollars, hours to comply, or other 
factors; and may be estimated for the entire regulated population or for a 
“representative business.” Please include the source for your information/estimated 
impact. 

This is a minor change to an established business practice; as such, for Medicaid 
providers, these practices are not new and are a standard part of business.  Based on 
interviews with two providers, the estimated amount of time to receive and process 
patient liability and to process over-payments is a few hours per month.  Similarly, 
per a discussion with the PACE provider, the estimated amount of time to receive and 
process patient liability payments range from a few moments for patients who consent 
to automatic ACH withdrawals of the patient liability, to a few hours for patients who 
pay patient liability by check. 

 

15. Why did the Agency determine that the regulatory intent justifies the adverse impact to 
the regulated business community? 

The parts of the regulation triggering this analysis were not changed from previous versions.  
Those sections that create a minimal impact on business required by federal statute and are 
long-standing standard business practices for Medicaid providers, which includes the cost of 
compliance to process, receive, or refund payments from the individuals served.  The intent 
of the regulation, as a whole, is to comply with Federal regulation and to ensure continuation 
of the Medicaid program.   

 
Regulatory Flexibility 

16. Does the regulation provide any exemptions or alternative means of compliance for 
small businesses?  Please explain. 



 

 

No. When Medicaid recipients are required to pay patient liability (their share of the cost of 
care) the Medicaid provider has to have the ability to receive, process, and refund those 
payments.  PACE providers also have to inform recipients where to make patient liability 
payments.  If these practices are not done appropriately, and the recipient is found to have 
paid more than required, a violation of State and Federal law has occurred.  For example, see, 
Ohio Administrative Codes 5160:1-3-24 and 5160:1-3-24.1, 42 CFR 435.733 and 42 CFR 
435.735.  

There are no specific regulations governing this process, other than the provider is required 
to receive, process, or refund the payments. As such, Medicaid providers are given flexibility 
to develop and use methods to best fit their business models to accomplish the regulation.  

 

17. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 
penalties for paperwork violations and first-time offenders) into implementation of the 
regulation? 

This is not applicable since there are no fines or penalties associated with non-compliance. 

 

18. What resources are available to assist small businesses with compliance of the 
regulation? 

Medicaid providers in need of technical assistance can contact Medicaid Provider Assistance 
at 1-800-686-1516. 

 



*** DRAFT - NOT YET FILED ***
5160:1-3-04.3 Medicaid: determining patient liability.

(A) This rule defineshow incomeis treatedfor purposesof determiningpatientliability
for individuals receiving long term careservicesin a medical institution, a long
term care facility, under a home and community-basedservices(HCBS) waiver
program,or undertheprogramof all-inclusivecarefor theelderly(PACE).

(B) Definitions.

(1) "Authorizedrepresentative"hasthe samemeaningas in rule 5160:1-1-50.1of
the AdministrativeCode,exceptthat, for the purposeof this rule, it cannot
include a provider of a medical service or product that is subject to a
determinationof medical necessityby the Ohio departmentof medicaid
(ODM) as describedin paragraph(C)(2)(h)(i) of this rule for purposesof
requestingthat the costof suchmedicalserviceor productbe deductedfrom
theindividual'spatientliability.

(2) "Community spouse"meansan individual who is not in a nursingfacility or
medical facility for receipt of long term care services and has an
institutionalizedspouse.This includesan individual requestingor receiving
services under an HCBS waiver program or PACE whose spouse is
institutionalizedin a medical institution or nursing facility. Neither of two
spouses,marriedto eachother,who bothrequestor receiveservicesunderan
HCBSwaiverprogramor PACEis consideredacommunityspouse.

(3) The"excessshelterallowance"(ESA) meansthecommunityspouse'sexpenses
for the principal place of residence,including: rent or mortgagepayment
(including principal and interest), taxes and insurance, any required
maintenancechargefor a condominiumor cooperative,and,if applicable,the
establishedstandardutility allowance,minustheESAstandard.

(4) The "excessshelterallowancestandard"meansthirty per centof the minimum
monthlymaintenanceneedsallowance(MMMNA) standard.

(5) "Family allowance"meansa deductionin the computationof patient liability
for the needsof dependentfamily members,describedin paragraph(9)(a) of
this rule,who areresidingwith thecommunityspouse.Thefamily allowance,
calculatedseparatelyfor eachfamily member,is one-thirdof the MMMNA
standard,lessthegrossamountof themonthly incomeof thefamily member,
thenroundeddownto thenearestwholedollar.

(6) The "family allowanceneedstandard"meansone-thirdof the MMMNA. The
family allowanceneedstandardis adjustedannuallyin accordancewith the
federalpovertylevel (FPL).
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(7) "Family maintenanceneedsallowance"meansa deductionin the computation
of patientliability for the needsof dependentfamily members,describedin
paragraph(9)(b) of this rule,whenthereis no communityspouse.Thefamily
maintenanceneedsallowanceis the family maintenanceneedsallowance
standardfor the total numberof dependentfamily members,less the gross
combinedmonthly incomeof the family members,thenroundeddownto the
nearestdollar.

(8) The"family maintenanceneedsallowancestandard"meanstheOhio worksfirst
payment standardfor the same number of applicable dependentfamily
members.

(9) "Family member"meansa natural,adoptive,or step-childor parentor sibling of
theindividualwho:

(a) For thepurposeof determininga family allowance:

(i) Is claimed as a dependentby the institutionalized spouse,the
communityspouse,or the couple,for the mostrecentfederaltax
year, or, if a tax return was not filed, could be claimed as a
dependent;and

(ii ) Is residingwith thecommunityspouse.

(b) For thepurposeof determininga family maintenanceneedsallowance:

(i) Is claimedasa dependentby the institutionalizedindividual for the
most recenttax year, or, if a tax return was not filed, could be
claimedasadependent;and

(ii ) Has resided with the institutionalized individual immediately
preceding the institutionalized individual's admission to the
nursingfacility or is residingwith the individual who is enrolled
in anHCBSwaiveror PACE.

(10) The "federalpovertylevel" (FPL) meansa setof guidelines,issuedeachyear
by the United Statesdepartmentof health and humanservices(HHS) and
usedas a poverty measurefor administrativepurposessuchas determining
financialeligibility for certainfederalprograms.

(11) "Financially responsiblerelative," for the purposeof this rule, meansthe
individual's spouseor, if the individual is a minor or disabledchild, the
individual'sparent.

(12) "Home and community-basedservices"(HCBS) are defined in accordance
with rule5160:1-1-50.1of theAdministrativeCode.
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(13) "HCBS waiver agency" means ODM or its designee that performs
administrativefunctionsrelatedto an HCBS waiver program,in accordance
with rule 5160:1-2-01.6of theAdministrativeCodeandchapter5160-3of the
AdministrativeCode.

(14) "Institutionalized",for the purposeof this rule, describesan individual who
receiveslong term care servicesin a medical institution, a long term care
facility, intermediatecarefacility for individualswith intellectualdisabilities
(ICF-IID), underanHCBSwaiverprogram,or underPACE.

(15) "Institutionalizedspouse"meansanindividualwho:

(a) Receiveslong termcareservicesin a medicalinstitution,a long termcare
facility, ICF-IID, underan HCBS waiver program,or underPACE for
at leastthirty consecutivedays;and

(b) Is marriedto a spousewho is not in a nursingfacility or medicalfacility
for receiptof long termcareservices.

(16) A "long-term care facility" (LTCF) means a medicaid-certifiednursing
facility, skilled nursingfacility, or intermediatecarefacility for individuals
with intellectual disabilities as defined in rule 5160-3-01 of the
AdministrativeCode.

(17) "Long-term care services" mean medicaid-funded, institutional or
community-based,medical,health,psycho-social,habilitative,rehabilitative,
and/or personalcare servicesthat may be provided to medicaid-eligible
individuals,asdefinedin rule5160-3-05of theAdministrativeCode.

(18) "Medicaidcostof care"means:

(a) For an individual in a LTCF, the medicaidper diem ratefor eachLTCF;
or

(b) For an individual receivingservicesunderanHCBS waiverprogram,the
medicaidcostof carefor waiver-approvedservicesin accordancewith
theindividual'splanof care,or

(c) For an individual receiving servicesunder PACE, the PACE capitated
rate.

(19) The"minimum monthlymaintenanceneedsallowance"(MMMNA) meansthe
MMMNA standardplustheexcessshelterallowance(ESA).

(a) Exceptin accordancewith rule 5101:6-7-02of the AdministrativeCode,
the MMMNA must not exceedthe MMMNA cap which is updated
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annuallyby thesamepercentageincreasein theconsumerpriceindex.

(b) The MMMNA may be increasedin accordancewith rule 5101:6-7-02of
theAdministrativeCode.

(20) The "minimum monthly maintenanceneedsallowancestandard"meansone
hundredfifty percentof theFPL for a family unit of two members.

(21) "Monthly income allowance" (MIA) for a community spousemeans a
deductionin the computationof patientliability for needsof the community
spouse.The MIA is the MMMNA minus the communityspouse'smonthly
income.

(22) "Patient liability" means the individual's financial obligation toward the
medicaidcostof care.

(23) "Personal needs allowance" (PNA) means a required deduction in the
computationof patient liability for needsof the individual. The PNA for
individualswho requestor receiveservicesunderan HCBS waiver program
is referredto asthe "specialindividual maintenanceneedsallowance."PNA
funds retainedbeyondthe monthof allocationare treatedasa resourceand
are subject to resource requirements of Chapter 5160:1-3 of the
AdministrativeCode.

(24) "Planof care"meansthewritten documentthatspecifiestheHCBSwaiverand
other services (regardlessof funding source) along with any informal
supportsthat are furnished to meet the needsof and to assista waiver
participantto remainin thecommunity.Theplancontains,at a minimum,the
typesof servicesto be furnished,theamount,the frequencyandtheduration
of eachserviceandthetypeof providerto furnisheachservice.

(25) "Programof all-inclusive care for the elderly" (PACE) meansthe medical
assistanceprogramset forth in 42 C.F.R. 460 (as in effect on October1,
2014).

(26) The "specialincomelevel" meansan amountequalto threehundredper cent
of the currentsupplementalsecurity income(SSI) paymentstandardfor an
individual,aspublishedannuallyby thesocialsecurityadministration.

(27) The "special individual maintenanceneedsallowance" (SIMNA) meansa
requireddeductionin the computationof patient liability, for needsof the
individual who requestsor receivesHCBSunderanHCBSwaiverprogramin
accordancewith rule 5160:1-2-03of the Administrative Code, or for the
needsof theindividual living in acommunitysettingwho requestsor receives
servicesunder PACE. The SIMNA is sixty-five per cent of the special
incomelevel.
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(28) A "spouse"meansapersonlegallymarriedto anotherunderOhio law.

(29) The "standardutility allowance"meansan amountthat is usedin lieu of the
actualamountof utility costs.The standardutility allowanceis applicableif
the community spouseis responsiblefor paymenttoward the cost of gas,
electric,coal,wood,oil, water,sewage,or telephonefor theresidence.

(C) Administrativeagencyresponsibilities.

(1) The administrativeagencymust determinemedicaideligibility in accordance
with the eligibility rulescontainedin Chapters5160:1-1through5160:1-6of
theAdministrativeCode.

(2) The administrativeagencymust determinethe individual'spatient liability by
utilizing the following procedure,in sequence,subsequentto notification of
anappropriatelevelof care,and,if applicable,HCBSwaiveragencyapproval
or PACEsiteapproval:

(a) Total all income,earnedandunearned,of theindividual,without applying
anyexemptionsor disregards;then

(b) Excludethe following asincomefor the purposesof determiningpatient
liability:

(i) Germanreparationpayments,Austrian social insurancepayments,
and Netherlandsreparationpayments,in accordancewith the
Nazi PersecutionVictims Eligibility Act, Pub.L. No. 103-286or
provisions of the Austrian General Social Insurance Act,
paragraphs500through506(asin effectJanuary1, 2014).

(ii ) JapaneseandAleutianrestitutionpayments,undertheprovisionsof
section105of Pub.L. No. 100-383(asin effectJanuary1, 2014),
by individualsof Japaneseancestry.

(iii ) Agent Orangesettlementpaymentsunder the provisions of the
AgentOrangeCompensationExclusionAct, Pub.L. No. 101-201
(as in effect January1, 2014), receivedon or after January1,
1989.

(iv) Radiationexposurecompensationpaymentsundertheprovisionsof
the RadiationExposureCompensationAct, Pub.L. No. 101-426
(asin effectJanuary1, 2014).

(v) Veteransadministrationpensions,up to theamountof ninetydollars
per month, paid to veteransin a nursing facility or receiving
HCBSwaiverservices.Thisexclusionappliesto:
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(A) A veteranwithout a spouseor dependentminor or disabled
child; and

(B) A veteran'ssurviving spousewithout a dependentminor or
disabledchild.

(vi) Senecanationsettlementactof 1990paymentsundertheprovisions
of the SenecaNation SettlementAct of 1990, Pub. L. No.
101-503 (as in effect January1, 2014), received on or after
November3, 1990.

(vii ) SSIbenefitsreceivedunderauthorityof sections1611(e)(1)(E)and
(G) of the SSA, OmnibusBudget ReconciliationAct of 1987,
Pub. L. No. 100-203 (as in effect January 1, 2014), for
institutionalizedindividuals,during the first threefull monthsof
institutionalization. The administrative agency must not
retroactively redeterminepatient liability determinations,made
underthecontinuedbenefitprovision,if therecipient'sactualstay
exceedstheexpectedstayof ninetydaysor less.

(viii ) Residentialstatesupplement(RSS) benefits to institutionalized
individuals, in accordancewith Chapter 5101:1-17 of the
AdministrativeCode.

(ix) Paymentsreceivedunder the provisions of a state "Victims of
Crime Program",Pub. L. No. 103-322(as in effect January1,
2014), for a period of nine months beginningwith the month
following themonthof receipt.

(x) Cost-of-livingsubsidies,including,but not limited to, start-upfunds
andone-timeor otherhousingallowances,providedby the Ohio
departmentof developmentaldisabilities (DODD) or county
boardsof developmentaldisabilitiesto individuals enrolled in a
medicaidwaiver administeredby the DODD pursuantto section
5166.21of theRevisedCode.

(xi) Paymentsmade from any fund establishedpursuantto a class
settlementin the caseof SusanWalker v. BayerCorporation,et
al, 96-C-5024(N.D. Ill), persection4735of theBalancedBudget
Act of 1997,Pub.L. No. 105-33(asin effectJanuary1, 2014).

(xii ) Paymentsmade from any fund establishedpursuantto a class
action settlementin the caseof "Factor VIII or IX concentrate
blood productslitigation," MDL986, no. 93-C-7452(N.D. Ill),
persection4735of theBalancedBudgetAct of 1997,Pub.L. No.
105-33(asin effectJanuary1, 2014).
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(xiii ) In thecaseof anindividualwhohasnospouse,only theincomeof
thatindividual is consideredin thepatientliability determination.

(xiv) For the month following the month of institutionalization,an
institutionalizedchild is treatedas an individual living alone.
Only the child's own incomeis consideredin the patientliability
determinations.

(xv) Spousesseparatedby a continuousperiodof institutionalizationas
defined in rule 5160:1-3-06.1of the Administrative Code are
considered to be living apart starting in the month the
institutionalizedspouseentersthe institution. Only the income
allocatedto the institutionalizedspouseis consideredavailablein
thepatientliability determination.

(c) Subtractthe appropriatemonthly personalneedsallowancefor the needs
of theindividual.Appropriatepersonalneedsallowancesare:

(i) For individualswho areinstitutionalizedin a medicalinstitutionor a
nursingfacility andhavenoearnedincome:

(A) Forty-fivedollarsduringcalendaryear2014;and

(B) Fifty dollarsduringcalendaryear2015andeachcalendaryear
thereafter.

(ii ) For individualswho areinstitutionalizedin a medicalinstitution or
anursingfacility andhaveearnedincome:

(A) Forty-five dollarsplusup to anadditionalsixty-five dollarsof
grossearningsreceivedasa resultof employment,up to a
combined maximum of one hundred ten dollars during
calendaryear2014;and

(B) Fifty dollars plus up to an additional sixty-five dollars of
grossearningsreceivedasa resultof employment,up to a
combinedmaximumof one hundredfifteen dollars during
calendaryear2015andeachcalendaryearthereafter.

(iii ) For individuals who are ICF-IID residentsand have no earned
income:forty dollars;

(iv) For individualswho areICF-IID residentsandhaveearnedincome:
forty dollars plus up to an additionalsixty-five dollars of gross
earningsreceivedas a result of employment,up to a combined
maximumof onehundredfive dollars;
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(v) For individualseligible for anHCBSwaiveror PACEwho haveno
earnedincome:theSIMNA;

(vi) For individuals eligible for an HCBS waiver or PACE who have
earnedincome: the SIMNA plus up to an additional sixty-five
dollarsof grossearningsreceivedasa resultof employment.

(d) Computeand subtracta MIA for the individual's communityspouse,if
applicable,utilizing the following steps,except in the casethat two
spouses,married to each other, are both eligible for and receiving
servicesunderaHCBSwaiverprogramor PACE:

(i) Total housingexpensesof the community spouse:rent, mortgage
payment(including principal and interest),taxesand insurance,
condominiumor cooperativerequiredmaintenancecharges,and
(if applicable)theestablishedstandardutility allowance,rounding
thetotal downto thenearestwholedollar; then,

(ii ) Subtracttheexcessshelterallowancestandard;

(iii ) Theremainderis theexcessshelterallowance(ESA);

(iv) Add the ESA and the MMMNA standard to determine the
MMMNA (this amount must not exceed the cap on the
MMMNA);

(v) Subtractthecommunityspouse'stotal grossincomefrom the lesser
of theMMMNA or thecapon theMMMNA;

(vi) The remainder,roundeddown to the nearestwhole dollar, is the
MIA for the community spouse,unless the amount of court
orderedsupportis greater,in which casethecourtorderedamount
is usedastheMIA.

(vii ) All available income of the institutionalized spousemust be
transferredto the communityspouseanddeterminedinsufficient
to meettheMIA beforea substitutedcommunityspouseresource
allowanceis consideredin accordancewith rule 5101:6-7-02of
theAdministrativeCode.

(viii ) The MIA from an institutionalizedindividual to a community
spousewho is either an HCBS waiver-eligible individual or a
PACE-eligibleindividual mustbe treatedasunearnedincometo
the community spousein the determinationof eligibility for
medicalassistanceandpatientliability.
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(e) Computeandsubtract,if applicable,a family allowancefor eachfamily
member,utilizing the following steps:An institutionalizedspouseand
anHCBSwaiver-eligiblespouseor a PACE-eligiblespouse,marriedto
each other, the family allowance must be deductedin the patient
liability calculation of only one of the individuals. The family
allowanceprovidedfrom theinstitutionalizedspousemustbetreatedas
unearnedincome.

(i) For each family member, multiply the MMMNA standardby
one-third;then

(ii ) Subtractthatfamily member'sgrossmonthlyincome;then

(iii ) Roundtheresultdownto thenearestdollar.

(iv) Theremainderis thefamily allowancefor thatfamily member.

(v) The family allowancesfor eachfamily memberareaddedtogether
to determinethetotal family allowance.

(f) Compute and subtract, if applicable, a family maintenanceneeds
allowanceutilizing thefollowing steps:

(i) Subtractthecombinedmonthly incomeof the family membersfrom
thefamily maintenanceneedsallowancestandard;then

(ii ) Roundtheresultdownto thenearestdollar.

(iii ) Theremainderis thefamily maintenanceneedsallowance.

(g) Subtract the following medical costs incurred by the individual or
financially responsiblerelatives:

(i) Medicaid,medicare,or otherhealthinsurancepremiums;

(ii ) Insurancedeductibles,coinsurance,or copayments;

(iii ) Unpaid past medical expensesfor medically necessaryservices,
incurred within the previous three hundred sixty-five days,
excluding cost of care already used to meet the individual's
spenddown.

(h) Deductthe costof any of the individual's incurredexpensesfor medical
care,recognizedunderOhio law, but not coveredby medicaidandnot
subjectto third-partypayment.Theexpenses,andanyrequestto deduct
such expensesfrom the patient liability, must meet the following
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criteria:

(i) The servicemust havebeenmedically necessaryas determinedby
ODM.

(ii ) The servicemust havebeenprovidedby a provider with a valid
medicaidprovideragreementat thetimeof theservicedelivery.

(iii ) The requestfor the deductionof the incurredexpensecanonly be
initiated by either the individual or the individual's authorized
representative.A written documentsignedby the individual or
the individual's authorizedrepresentativewhich expresses,with
reasonableclarity, a request to have the incurred medical
expensesdeductedis sufficient. If the documentis unclearon
what the individual is requesting,the administrativeagencymust
takereasonablestepsto contactthe individual or the individual's
authorizedrepresentativeto obtain the necessaryclarification. If
written authorizationis not available,verbalcommunicationto a
county worker by the individual or the individual's authorized
representativeis sufficient.

(iv) A requestfor a deductioncannotbe initiatedby a medicalservices
provideror supplier.

(v) The amount of the deduction cannot exceedthe lesser of: the
providerbilled charges,themedicaidrate,thelowestrateby Ohio
FederallyFacilitatedMarketPlaceplans,or themedicarerate.

(vi) If a deductioncannotbe approved,the administrativeagencymust
issue a state hearing notice to the individual informing the
individual that the amountcannotbe deductedfrom the patient
liability becauseit doesnotmeettherequirementsof this rule.

(i) The remainderis the individual's patient liability for a full month of
institutionalization.

(j) The administrativeagencymust prorate the patient liability when the
individual is institutionalizedfor less than a full month due to death,
dischargefrom thenursingfacility or HCBSwaiveror PACEprogram,
or initial intake.To calculateaproratedpatientliability:

(i) Determine the per diem patient liability by dividing the patient
liability for a full monthof institutionalizationby the numberof
days in the month for which the prorated payment is to be
determined.

(ii ) Determinethe actualnumberof daysof institutionalizationin the
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month for which the prorated payment is to be determined,
including the first date of institutionalization. The date of
dischargeor thedateof deathis not includedin this calculation.

(iii ) Multiply the actualnumberof daysof institutionalizationby the
perdiemamount,roundingdownto thenearestdollar. This is the
individual'sproratedpatientliability.

(k) When an individual who is already receiving medicaid becomes
institutionalized,the administrativeagencyshall issuepropernoticeof
adverseactionbeforerequiringapatientliability.

(3) Theadministrativeagencymustrecalculatethepatientliability whennotified of
changesthatmayaffectthepatientliability amount.

(4) Theadministrativeagencymustnotify the institution,HCBSwaiveragency,or
PACE site of the patientliability, changesto patientliability, andretroactive
patientliability adjustments.

(5) Theadministrativeagencymustprovidewritten notificationto theindividual of
thedeterminationof medicalassistanceeligibility, changesto patientliability,
andtheamountof patientliability, if applicable.

(6) The administrativeagencymust issue proper notice and hearing rights as
outlinedin division5101:6of theAdministrativeCode.

(D) Theindividualmustpaythepatientliability amountto theentityasdirected.

(E) Thelong-termcarefacility must:

(1) Acceptthepatientliability amountfrom theindividual.

(2) Refund overpaymentsof patient liability to the individual, such as when
retroactivepatientliability adjustmentsaremade.

(F) The HCBS waiver agencymust notify the individual as to whom to makepatient
liability payment.

(G) The PACE site must notify the individual as to whom to make patient liability
payment.

(H) Theadministrativeagencymustprovideappropriatenoticeto the individual, andthe
individual'scommunityspouse,if applicable,including theMIA andappealrights,
theamountsdeductedin thecalculationof patientliability, andthedeterminationof
ownershipandavailabilityof income.

(I) The administrativeagencymust issuepropernoticeandhearingrights asoutlinedin
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division5101:6of theAdministrativeCode.
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*** DRAFT - NOT YET FILED ***
TO BE RESCINDED

5160:1-3-24 Medicaid: determining patient liability.

(A) This rule defines how income is treated for purposes of determining patient liability
for individuals receiving long term care services in a long term care facility, under a
home and community-based services (HCBS) waiver program, or under the
program of all-inclusive care for the elderly (PACE).

(B) Definitions.

(1) "Community spouse" means an individual who is not in a medical institution or
nursing facility and has an institutionalized spouse. This includes an
individual requesting or receiving services under an HCBS waiver program or
PACE whose spouse is institutionalized in a medical institution or nursing
facility. Neither of two spouses, married to each other, who both request or
receive services under an HCBS waiver program or PACE is considered a
community spouse.

(2) The "excess shelter allowance (ESA)" means the community spouse's expenses
for the principal place of residence, including: rent or mortgage payment
(including principal and interest), taxes and insurance, any required
maintenance charge for a condominium or cooperative, and, if applicable, the
established standard utility allowance, minus the ESA standard.

(3) The "excess shelter allowance standard" means thirty per cent of the minimum
monthly maintenance needs allowance (MMMNA) standard.

(4) "Family allowance" means a deduction in the computation of patient liability,
for needs of certain dependent family members residing with a community
spouse. The family allowance, calculated separately for each family member,
is one-third of the MMMNA standard, less the gross amount of the monthly
income of the family member, then rounded down to the nearest whole dollar.

(5) The "family allowance need standard" means one-third of the MMMNA. The
family allowance need standard is adjusted annually in accordance with the
federal poverty level (FPL).

(6) "Family maintenance needs allowance" means a deduction in the computation
of patient liability for needs of certain dependent family members when there
is no community spouse. The family maintenance needs allowance is the
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family maintenance needs allowance standard for the total number of
dependent family members, less the gross combined monthly income of the
family members, then rounded down to the nearest dollar.

(7) The "family maintenance needs allowance standard" means the Ohio works first
payment standard for the same number of applicable dependent family
members.

(8) "Family member" means a natural, adoptive, or step-child or parent or sibling of
the individual who:

(a) For the purpose of determining a family allowance:

(i) Is claimed as a dependent by the institutionalized spouse, the
community spouse, or the couple, for the most recent federal tax
year, or, if a tax return was not filed, could be claimed as a
dependent; and

(ii) Is residing with the community spouse.

(b) For the purpose of determining a family maintenance needs allowance:

(i) Is claimed as a dependent by the institutionalized individual for the
most recent tax year, or, if a tax return was not filed, could be
claimed as a dependent; and

(ii) Has resided with the institutionalized individual immediately
preceding the institutionalized individual's admission to the
nursing facility or is residing with the individual who is enrolled
in an HCBS waiver or PACE.

(9) The "federal poverty level (FPL)" means a set of guidelines, issued each year by
the United States department of health and human services (HHS), as a
poverty measure for administrative purposes such as determining financial
eligibility for certain federal programs.

(10) "Home and community-based services (HCBS)" are defined in accordance
with rule 5101:1-38-01.6 of the Administrative Code.

(11) "HCBS waiver agency" means the ODJFS, or its designee that performs
administrative functions related to an HCBS waiver program, in accordance
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with rule 5101:1-38-01.6 of the Administrative Code and division 5101:3 of
the Administrative Code.

(12) "Institutionalized", for the purpose of this rule, describes an individual who
receives long term care services in a medical institution, a long term care
facility, intermediate care facility for the mentally retarded (ICF-MR), under
an HCBS waiver program, or under PACE.

(13) "Institutionalized spouse" means an individual who:

(a) Receives long term care services in a medical institution, a long term care
facility, intermediate care facility for the mentally retarded (ICF-MR),
under an HCBS waiver program, or under PACE for at least thirty
consecutive days; and

(b) Is married to a spouse who is not in a medical institution or a nursing
facility.

(14) A "long-term care facility (LTCF)" means a medicaid-certified nursing
facility, skilled nursing facility, or intermediate care facility for persons with
mental retardation as defined in division 5101:3 of the Administrative Code.

(15) "Long-term care services" mean medicaid-funded, institutional or
community-based, medical, health, psycho-social, habilitative, rehabilitative,
and/or personal care services that may be provided to medicaid-eligible
individuals, as defined in rule 5101:3-3-05 of the Administrative Code.

(16) "Medicaid cost of care" means:

(a) For an individual in a LTCF, the medicaid per diem rate for each LTCF;
or

(b) For an individual receiving services under an HCBS waiver program, the
medicaid cost of care for waiver-approved services in accordance with
the individual's plan of care, or

(c) For an individual receiving services under PACE, the PACE capitated
rate.

(17) The "minimum monthly maintenance needs allowance (MMMNA)" means the
MMMNA standard plus the excess shelter allowance (ESA).
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(a) Except in accordance with rule 5101:6-7-02 of the Administrative Code,
the MMMNA must not exceed the MMMNA cap which is updated
annually by the same percentage increase in the consumer price index.

(b) The MMMNA may be increased in accordance with rule 5101:6-7-02 of
the Administrative Code.

(18) The "minimum monthly maintenance needs allowance standard" means one
hundred fifty per cent of the federal poverty level (FPL) for a family unit of
two members.

(19) "Monthly income allowance" for a community spouse means a deduction in
the computation of patient liability for needs of the community spouse. The
monthly income allowance is the MMMNA minus the community spouse's
monthly income.

(20) "Patient liability" means the individual's financial obligation toward the
medicaid cost of care.

(21) "Personal needs allowance" means a required deduction in the computation of
patient liability, for needs of the individual. The personal needs allowance for
individuals who request or receive services under an HCBS waiver program
is referred to as a "special individual maintenance needs allowance." Personal
needs allowance retained beyond the month of allocation is treated as a
resource and subject to resource requirements of Chapter 5101:1-39 of the
Administrative Code.

(22) "Plan of care" means the written document that specifies the HCBS waiver and
other services (regardless of funding source) along with any informal
supports that are furnished to meet the needs of and to assist a waiver
participant to remain in the community. The plan contains, at a minimum, the
types of services to be furnished, the amount, the frequency and the duration
of each service and the type of provider to furnish each service.

(23) "Program of all-inclusive care for the elderly (PACE)" means a medical
assistance program, approved by the centers for medicare and medicaid
services (CMS), for certain elderly individuals.

(24) The "special income level" means an amount equal to three hundred per cent
of the current supplemental security income (SSI) payment standard for an
individual, as published annually by the social security administration.

5160:1-3-24 TO BE RESCINDED 4



(25) The "special individual maintenance needs allowance" means a required
deduction in the computation of patient liability, for needs of the individual
who requests or receives HCBS under an HCBS waiver program in
accordance with rule 5101:1-38-01.6 of the Administrative Code, or for the
needs of the individual living in a community setting who requests or receives
services under the PACE. The special individual maintenance needs
allowance is sixty-five per cent of the special income level, in accordance
with rule 5101:1-39-23 of the Administrative Code.

(26) A "spouse" means a person legally married to another under Ohio law.

(27) The "standard utility allowance" means an amount that is used in lieu of the
actual amount of utility costs; the standard utility allowance is applicable if
the community spouse is responsible for payment toward the cost of gas,
electric, coal, wood, oil, water, sewage, or telephone for the residence.

(C) Administrative agency responsibilities.

(1) The administrative agency must determine medicaid eligibility in accordance
with the eligibility rules contained in Chapters 5101:1-37 to 5101:1-42 of the
Administrative Code,

(2) The administrative agency must determine the individual's patient liability by
utilizing the following procedure, in sequence, subsequent to notification of
an appropriate level of care, and, if applicable, HCBS waiver agency approval
or PACE site approval:

(a) Total all income, earned and unearned, of the individual, without applying
any exemptions or disregards; then

(b) Exclude the following as income for the purposes of determining patient
liability:

(i) German reparation payments, Austrian social insurance payments,
and Netherlands reparation payments, in accordance with the
Nazi Persecution Victims Eligibility Act, Pub. L. No. 103-286 or
provisions of the Austrian General Social Insurance Act,
paragraphs 500 through 506, as in effect on August 1, 1994.

(ii) Japanese and Aleutian restitution payments, under the provisions of
section 105 of Pub. L. No. 100-383, as in effect on August 10,
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1988, by individuals of Japanese ancestry.

(iii) Agent Orange settlement payments under the provisions of the
Agent Orange Compensation Exclusion Act, Pub. L. No.
101-201, as in effect on January 1, 1989, received on or after
January 1, 1989.

(iv) Radiation exposure compensation payments under the provisions of
the Radiation Exposure Compensation Act, Pub. L. No. 101-426,
as in effect on October 15, 1990.

(v) Veterans administration reduced pensions under 38 U.S.C. 5503, as
in effect on November 10, 2005, up to the amount of ninety
dollars per month, paid to veterans in a nursing facility. This
reduced pension applies to the following individuals:

(a) A veteran without a spouse or child; and

(b) A veteran's surviving spouse without a child.

(vi) The first ninety dollars of veterans administration aid and
attendance pensions paid to veterans or their widows who are
receiving HCBS waiver services and who have no dependent
minor or disabled children.

(vii) Seneca nation settlement act of 1990 payments under the
provisions of the Seneca Nation Settlement Act of 1990, Pub. L.
No. 101-503, as in effect on November 3, 1990, received on or
after November 3, 1990.

(viii) SSI benefits received under authority of sections 1611(e)(1)(E)
and (G) of the SSA, Omnibus Budget Reconciliation Act of 1987,
Pub. L. No. 100-203, as in effect on December 22, 1987, for
institutionalized individuals, during the first three full months of
institutionalization. The administrative agency must not
retroactively redetermine patient liability determinations, made
under the continued benefit provision, if the recipient's actual stay
exceeds the expected stay of ninety days or less.

(ix) Residential state supplement (RSS) benefits to institutionalized
individuals, in accordance with Chapter 5101:1-17 of the
Administrative Code.
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(x) Payments received under the provisions of a state "Victims of Crime
Program", Pub. L. No. 103-322, as in effect on September 13,
1994.

(xi) Cost-of-living subsidies, including, but not limited to, start-up
funds and one-time or other housing allowances, provided by the
Ohio department of developmental disabilities (DODD) or county
boards of developmental disabilities to individuals enrolled in a
medicaid waiver administered by the DODD pursuant to section
5111.871 of the Revised Code.

(xii) Payments made from any fund established pursuant to a class
settlement in the case of Susan Walker v. Bayer Corporation, et
al, 96-C-5024 (N.D. Ill), per section 4735 of the Balanced Budget
Act of 1997, Pub. L. No. 105-33, as in effect on August 5, 1997.

(xiii) Payments made from any fund established pursuant to a class
action settlement in the case of "Factor VIII or IX concentrate
blood products litigation," MDL986, no. 93-C-7452 (N.D. Ill),
per section 4735 of the Balanced Budget Act of 1997, Pub. L. No.
105-33, as in effect on August 5, 1997.

(xiv) In the case of an individual who has no spouse, only the income of
that individual is considered in the patient liability determination.

(xv) For the month following the month of institutionalization, an
institutionalized child is treated as an individual living alone.
Only the child's own income is considered in the patient liability
determinations.

(xvi) Spouses separated by a continuous period of institutionalization,
are considered to be living apart starting in the month the
institutionalized spouse enters the institution. Only the income
allocated to the institutionalized spouse is considered available in
the patient liability determination.

(xvii) Effective through December 31, 2005, neither the six hundred
dollar credit nor any discount savings arising from the
medicare-approved drug card must be counted as income in the
patient liability budget process.

(c) The administrative agency must subtract the appropriate personal needs
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allowance for the needs of the individual. Appropriate personal needs
allowances are:

(i) For individuals who are nursing facility or ICF-MR residents and
have no earned income: forty dollars;

(ii) For individuals who are nursing facility or ICF-MR residents and
have earned income: forty dollars plus up to an additional
sixty-five dollars of gross earnings received as a result of
employment, up to a combined maximum of one hundred five
dollars;

(iii) For HCBS waiver eligible individuals who have no earned income:
the special individual maintenance needs allowance;

(iv) For HCBS waiver eligible individuals who have earned income: the
special individual maintenance needs allowance plus up to an
additional sixty-five dollars of gross earnings received as a result
of employment.

(d) The administrative agency must compute and subtract a monthly income
allowance for the individual's community spouse, if applicable, utilizing
the following steps, except in the case that two spouses, married to each
other, are both eligible for and receiving services under a HCBS waiver
program or PACE:

(i) Total housing expenses of the community spouse: rent, mortgage
payment (including principal and interest), taxes and insurance,
condominium or cooperative required maintenance charges, and
(if applicable) the established standard utility allowance, rounding
the total down to the nearest whole dollar; then,

(ii) Subtract the excess shelter allowance standard;

(iii) The remainder is the excess shelter allowance (ESA);

(iv) Add the ESA and the MMMNA standard to determine the
MMMNA (this amount must not exceed the cap on the
MMMNA);

(v) Subtract the community spouse's total gross income from the lesser
of the MMMNA or the cap on the MMMNA;
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(vi) The remainder, (rounded down to the nearest whole dollar), is the
monthly income allowance for the community spouse, unless the
amount of court ordered support is greater, in which case the
court ordered amount is used as the monthly income allowance.

(vii) All available income of the institutionalized spouse must be
transferred to the community spouse and determined insufficient
to meet the monthly income allowance before a substituted
community spouse resource allowance is considered in
accordance with rule 5101:6-7-02 of the Administrative Code.

(viii) The monthly income allowance from an institutionalized
individual to a community spouse who is either an HCBS
waiver-eligible individual or a PACE eligible individual must be
treated as unearned income to the community spouse in the
determination of eligibility for medical assistance and patient
liability.

(e) The administrative agency must compute and subtract, if applicable, a
family allowance for each family member, utilizing the following steps:
An institutionalized spouse and an HCBS waiver eligible spouse or a
PACE eligible spouse, married to each other, the family allowance must
be deducted in the patient liability calculation of only one of the
individuals. The family allowance provided from the institutionalized
spouse must be treated as unearned income.

(i) For each family member, multiply the MMMNA standard by
one-third; then

(ii) Subtract that family member's gross monthly income; then

(iii) Round the result down to the nearest dollar.

(iv) The remainder is the family allowance for that family member.

(v) The family allowances for each family member are added together
to determine the total family allowance.

(f) The administrative agency must compute and subtract, if applicable, a
family maintenance needs allowance utilizing the following steps:
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(i) Subtract the combined monthly income of the family members from
the family maintenance needs allowance standard; then

(ii) Round the result down to the nearest dollar.

(iii) The remainder is the family maintenance needs allowance.

(g) The administrative agency must subtract the individual's medical expenses
not subject to third party payment, including:

(i) Medicaid, medicare, or other health insurance premiums;

(ii) Insurance deductibles, coinsurance, or copayments;

(iii) Necessary medical or remedial care, recognized under Ohio law,
but not covered by medicaid and not subject to third party
payment;

(iv) Unpaid past medical expenses, excluding cost of care already used
to meet the individual's spenddown.

(h) The remainder is the individual's patient liability for a full month of
institutionalization.

(i) The administrative agency must prorate the patient liability when the
individual is institutionalized for less than a full month due to death,
discharge from the nursing facility or HCBS waiver or PACE program,
or initial intake. To calculate a prorated patient liability, the
administrative agency must:

(i) Determine the per diem patient liability by dividing the patient
liability for a full month of institutionalization by the number of
days in the month for which the prorated payment is to be
determined.

(ii) Determine the actual number of days of institutionalization in the
month for which the prorated payment is to be determined,
including the first date of institutionalization. The date of
discharge or the date of death is not included in this calculation.
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(iii) Multiply the actual number of days of institutionalization by the
per diem amount, rounding down to the nearest dollar. This is the
individual's prorated patient liability.

(j) When an individual who is already receiving medicaid becomes
institutionalized, the administrative agency shall issue proper notice of
adverse action before requiring a patient liability.

(3) The administrative agency must recalculate the patient liability when notified of
changes that may affect the patient liability amount.

(4) The administrative agency must notify the institution, HCBS waiver agency, or
PACE site of the patient liability, changes to patient liability, and retroactive
patient liability adjustments.

(5) The administrative agency must provide written notification to the individual of
the determination of medical assistance eligibility, changes to patient liability,
and the amount of patient liability, if applicable.

(6) The administrative agency must issue proper notice and hearing rights as
outlined in division 5101:6 of the Administrative Code.

(D) The individual must pay the patient liability amount to the entity as directed.

(E) The long-term care facility must:

(1) Accept the patient liability amount from the individual.

(2) Refund overpayments of patient liability to the individual, such as when
retroactive patient liability adjustments are made.

(F) The HCBS waiver agency must notify the individual as to whom to make patient
liability payment.

(G) The PACE site must notify the individual as to whom to make patient liability
payment.

(H) The administrative agency must provide appropriate notice to the individual, and the
individual's community spouse, if applicable, including the monthly income
allowance (MIA) and appeal rights, the amounts deducted in the calculation of
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patient liability, and the determination of ownership and availability of income.

(I) The administrative agency must issue proper notice and hearing rights as outlined in
division 5101:6 of the Administrative Code.
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