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CSI - Ohio

The Common Sense Initiative

Business Impact Analysis

Agency Name: _ Department of Medicaid

Regulation/Package Title: _New Rule — Nursing Facilities (NF) Ventilator Program

Rule Number(s): 5160-3-18

Date: March 10, 2017

Rule Type:
M New 5-Year Review
Amended Rescinded

The Common Sense Initiative was established by Executive Order 2011-01K and placed
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should
balance the critical objectives of all regulations with the costs of compliance by the
regulated parties. Agencies should promote transparency, consistency, predictability, and
flexibility in regulatory activities. Agencies should prioritize compliance over punishment,
and to that end, should utilize plain language in the development of regulations.

Regulatory Intent

1. Please briefly describe the draft regulation in plain language.
Please include the key provisions of the regulation as well as any proposed amendments.
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5160-3-18

This rule sets forth an alternate payment methodaliegigned to increase access to tare
ventilator dependent Medicaid individuals. The rule includes:

o Criteria for eligible providers to receive an enhanced per Medd=aydate to cover
the highcosts associated with caring for these individuals.

e Definitions of terminology used throughout the rule.

e Description of theNF provider application and the Ohio Department of Medicaid
(ODM) approval process.

e Explanation of the payment methodology for reimbursement which includes a
component based on improved health outcomes and description of payment for bed-
hold days.

e Provision for either ODM terminating, or the NF provider voluntarily withdrawmg a
a provider for the program.

e Periodic reporting and review of the program.

. Please list the Ohio statute authorizing the Agency to adopt this regulation

Ohio Revised Code section 5165.&ternative purchasing model for nursing facility
services.

. Does the regulation implement a federal requirement? Is theroposed regulation being
adopted or amended to enable the state to obtain or maintain approval to administer
and enforce a federal law or to participate in a federal program?

If yes, please briefly explain the source and substance of the fedecplirement.

This rule does not implement any federal requirement.

. If the regulation includes provisions not specifically required by the federafjovernment,
please explain the rationale for exceeding the federal requirement.

Not applicable. This rule does notoeed any federal requirement.

. What is the public purpose for this regulation (i.e., why does the Agency fetblat there
needs to be any regulation in this area at all)?

Section 5165.154lternative purchasing model for nursing facility servioe&mended
SubstituteHouse BillNo. 42 requires the Medicaid director to establish an alternative
purchasing model faXF services provided by designated discrete units of nursing facilities to
Medicaid recipients with specialized health care neBds.intern of the statute is to
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adequately pay participating providers for the high cost of ventilator reletedes and to
ensure adequate access to care.

6. How will the Agency measure the success of this regulation in terms of outg and/or
outcomes?

In orderto monitor access to ca®DM monitors the number of NF participating providers.
Improved outcomes is measured by tlseurrences of ventilatassociated pneumonia
(VAP) by NF and compares the dateaVVAP thresholddetermined on a statewide basis

Development of the Reqgulation

7. Please list the stakeholders included by the Agency in the development or ialtreview
of the draft regulation.
If applicable, please include the date and medium by which the stakksne were initially
contacted.

The primarystakeholders are Ohio's thid€& provider association3he NF provider
associations in Ohio are:

e Ohio Health Care Associatif@HCA)
e The Academy of Senior Health Sciences, Inc.
e LeadingAge Ohio

Ohio'sNF provider associations represamid advocate for small and langersingfacilities
with both individual and group ownership, publi¢thgded and governmentvned properties,
andfor-profit and nonprofit facilities. In addition to representirand advocating fonursing
facilities, the associations aneformatioral and educatical resource to Ohio's nursing
facilities, their suppliers, consultants, and the public at large.

TheNF provider associations were involved in review of the draft rule on an ongoing basis.
Each association received a copy a thraft rule on September 2, 8, and 23 and December 6
of 2016. Additionally, a December 2 and@& 2016 several nursing home administrators
were alscsent the draft rule for comment.

What input was provided by the stakeholders, and how did that input a#ct the draft
regulation being proposed by the Agency?

The rule was revised based on the feedback received by ODM. The followirggsiveere
requested:
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e Clarification thatthat chronic ventilator dependent individuals are covered under the
rule regardlesef their ability to beweaned from &entilator. This change was
incorporated.

e That individuals who do not meet the program requiremenpeireitted to occupy a
bed on the designated dis@einit of the facility This change has been made with the
provigon that the NF be able to accept individuals who meet the criteria specified in
the rule.

¢ Information on how ODM wilkcalculate a NF's VAP rate and the statewide average
VAP rate.This has been explained in the rule.

e Requirement for backup ventilators.€ltule was changed to reflect that the NF
should have a sufficient number of ventilators to accommodate the needs of the
residents.

e If a NF is placed on the Centers for Medicare and Medicaid Services (CMS) Special
Focus Facility, clarification that the ¢ent individuals receiving services in
accordance with this rule will continue to receive the enhanced rate. This change has
been incorporated.

e One NF was concerned that a NF ventilator provider may not be in compliance with
the discharge requirements inded in the CMS Bguirementgor Participation for
NFs. This rule will have no impact on a NF’s ability to meet the requirements for
participation.

e One NF was concerned tharticipating in the NF ventilator program would impede
their ability to permit idividuals to refuse treatment because they would be concerned
about the impact on their VAP rate. The requirements for when a plan of action is
requiredhas beemodified to permit the NF to identityoth avoidable and
unavoidable impact on their VAP rate.

e A request that ODM permit more than 30 bed hold days for individuals participating in
the program. ODM cannot permit this change as the number of bed-hold days is
specified in ORG165.34 Payments made to reserve bed during temporary absence.

8. What scientific data was used to develop the rule or the measurable outcomesiod
rule? How does this data support the regulation being proposed?

ODM has selected to measure VARes by facility using the formula describdte Centers
for Disease Control and Preventi@ach facility will submit their quarterly VAP rates and
ODM will calculate a statewide VAP threshold once one full calendar year osdata
available Facilities will be measured against this rate @M may penalizex NF of up to
five per cent of the payment by ODM.
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9. What alternative regulations (or specific provisions within the reguléion) did the
Agency consider, and why did it determine that these alternatives were not pyppriate?
If none, why didn’t the Agency consider regulatory alternatves?

No alternative regulations were considered. The Department of Medmasiters
Administrative Code rules the most appropriate type of regulation for the provisiatasned
in these rules.

10.Did the Agency specifically consider a performancbased rgulation? Please explain.
Performancebased regulations define the required outcome, but don’t dictate the process
the regulated stakeholders must use to achieve compliance.

This rule incorporated performance-based methodolodyfA rate may be decreasby
ODM by up to five percent depending amintaining a VAP rates less than the statewide
average VAP rate.

What measures did the Agency take to ensure that this regulation does not dugate an
existing Ohio regulation?

Theseruleshave beemeviewed ly the Department of Medicaid's staff, includilegal and
legislative staffto ensure there is no duplication withire Departmentf Medicaid'srulesor
any others in the OAC

11.Please describe the Agency’s plan for implementation of the regulatiomduding any
measures to ensure that the regulation is applied consistently and predictagldor the
regulated community.

Thefinal rule as adopted by the Department of Medicaid will be made availadlle to
stakeholders anithe generapublic onthe Lawriterwebsite The information will also be sent
to theNF provider associations.

Adverse Impact to Business

12.Provide a summary of the estimated cost of compliance with the rule. Specifial
please do the following:
a. ldentify the scope of the impacted busineascommunity;
Provider participation in the Medicaid program is optional and at the provider’'s
discretion.This rule impad between 50 to 100 nursing facilities depending on the
number who submit a request to particip&axticipation in this program idsa
options.
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b.

Identify the nature of the adverse impact (e.g., license fees, fines, employerdim
for compliance); and

Compliance with Medicaid program requirements is mandatory for providers who
choose to participate in the program, and may resultrimrastrative costs as detailed

below.

Quantify the expected adverse impact from the regulation.

The adverse impact can be quantified in terms of dollars, hours to comply, or other
factors; and may be estimated for the entire regulated population or for a
“representative business.” Please include the source for your informagstimated
impact.

ODM estimates it wilkequire:

Approximately two hoursf administrator timeat a rate of approximately 86
per hour (total of $1200 submit a request to becom&lF ventilator program
provider ando submitsufficient information to demonstrate tiNF meesall

of the requirements included in the rule.

Approximately fifteen minutes of administrator time at a rate of approximately
$60 per hours (total $15) sigh and return the ODM 1098 Addendum to ODM
Provider Agreement for Ventilator ServicesN#&s. This cost is incurred once
every five years during a provider’s revalidation process and with a cbnge
ownership.

Approximately thirty minutes per week an adnissions coordinataat a rate
of approximately $26 per hours (annual cost of $48@)aintain the
information equired for quarterly reporting.

Approximately two hours of administrator time at a rate of approximately $60
per hour (total of $120) to submit each quarterly report (annual cost of $480)

Approximately four hours of administrator time at a rate of approximately $60
per hour (total of $240) in the case they are required to write a plan of action
and send to ODM. Any modifications to the plan of action and the follow up
report may take up to an additional four hours (total of $240).

Approximately fifteen minutes of administrator time at a rate of approximately
$60 per hour (15) to notify ODM if they choose to no longer participate in the
program. Approximately two hours of nurse time at a rate of approximately
$26 per hour per residefar discharge planning in the event the NF chooses to
no longer participate in the progrand elects to discharge their ventilator
dependent individuals. ODM is urlalio estimate a total cost because it is
dependent on the number of individuals participating in the program.
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Possible adverse impacts listed below were identified after the initi@l &Slew of

the Ohio Administrative Code contained in Electronic Railieg (ERF) package

170398: Rule 5160-3-18. Per the approval of Sarah JanTausch on March 7, 2017, this
sectionof theBusiness Impact Analysis is updated as follows:

¢ Information was inadvertently omitted from the response to question 12(@ o
Business Impact analysis for ERF 170398 (Rule 5160-3-18). The omitted
information involves minor costs of compliance, existing requirements not unique
to this rule, or requirements that will only be applicable if a nursingtiabitis to
file an action plan orsiplaced on the CMS special focus facility list as a result of
deficiencies. The following is the omitted information:

0]

In accordance with paragraph (C)(5) of this rule, if a NF changes the
size or location of the designated discrete unit or the number of beds in
the discrete unit, the facility shall notify ODM of the change via email

to nfpolicy@medicaid.ohio.gov within five business days of the
change. ODM estimates it will take a NF staff person approximately 15
minutes at the rate of approximately $16p&r hour (total estimated

cost: $4.00) to comply with this requirement.

In accordance with paragraph (C)(4) of this rule, NFs must cooperate
with ODM or its designee during all provider oversight and monitoring
activities. ODM is unable to estimate the cost of compliance with this
provision because ODM does not know how many facilities will be
audited, nor the extent of cooperation that will be necessary. It will vary
by facility and issue.

In accordance with (E)(4), ODM estimates it will take approxatya
fifteen minutes of administrator time at a rate of approximately $60.00
per hour (total cost $15.00) to notify ODM that an action plan has been
completed.

In accordance with paragraph (C)(7)(a), a NF that becomes a Special
Focus Facility (SFF) undéne Centers for Medicare and Medicaid
Services (CMS) SFF program must notify ODM of the SFF status
within one business day of receipt of the CMS SFF letter via email at
NFpolicy@medicaid.ohio.gov and attach a copy of the letter. ODM
estimates it will tak@ NF staff person approximately 15 minutes at the
rate of approximately $16.00 per hour (total estimated cost: $4.00) to
notify ODM of the SFF status and attach a copy of the SFF letter.

In accordance with paragraph (C)(7)(b), when a NF has been grhduate
from the SFF program for a period of six consecutive months, the
facility may submit a new request to provide ventilator services in
accordance with paragraph (D) of this rule in order to begin admitting
new individuals to the ventilator program agaimd estimates it will

take a NF administrator approximately two hours of administrator time
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at a rate of approximately $60.00 per hour (total of $120.00) to submit a
request to become a NF ventilator program provider and to submit
sufficient information to demonstrate that the NF meets all of the
requirements included in the rule.

13.Why did the Agency determine that the regulatory intent justifies the aderse impact to
the regulated business community?

There is no adverse impact on the business community rillewill have a positive financial
impact for all participating providers.

Requlatory Flexibility

14.Does the regulation provide any exemptions or alternative means of complianas f
small businesses? Please explain.

No. The provisions itheserules are the same for aflursingfacilities.

How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and firsttime offenders) into implementation of the
regulation?

ORC section 119.14 is not applicable to these regulabecsusehese regulations do not
impose any fines or penaltiés paperwork violationas definedn ORC section 119.14.

15. What resources are available to assist small businesses with compliancéhef
regulation?

Providers in need dssistancenay contact thédepartment of Medicaid, Bureau of Long
Term Services and Suppodi(614) 466-6742.
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