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2. Please list the Ohio statute authorizing the Agency to adopt these regulations. 
 
ORC§§ 109.572(A)(3), 173.01, 173.02, 173.27, 173.38, 173.381. 173.391, and 173.392. 
 

3. Does the regulation implement a federal requirement? Is the proposed regulation being 
adopted or amended to enable the state to obtain or maintain approval to administer 
and enforce a federal law or to participate in a federal program?  
If yes, please briefly explain the source and substance of the federal requirement. 
 
§§ 305(a)(1)(C) and 712(a)(5)(D) of the Older Americans Act of 1965 as amended by the Older Americans Act 
Reauthorization Act of 2016, 79 Stat. 210, 42 USC 3001; 42 CFR 460.68(a), 460.71(a)(1), and 460.71(a)(2); 45 CFR 
1321.11. 
 

4. If the regulation includes provisions not specifically required by the federal 
government, please explain the rationale for exceeding the federal requirement. 
 
ODA is not exceeding any federal requirements. 
 

5. What is the public purpose for this regulation (i.e., why does the Agency feel that there 
needs to be any regulation in this area at all)? 
 
The rule exists to comply with the state laws ODA listed in its response to BIA question #2. 
 

6. How will the Agency measure the success of this regulation in terms of outputs and/or 
outcomes? 
 
ODA monitors its designees for compliance. 
 
ODA (and its designees) monitors providers for compliance. 
 

http://codes.ohio.gov/orc/109.572
http://codes.ohio.gov/orc/173.01
http://codes.ohio.gov/orc/173.02
http://codes.ohio.gov/orc/173.27
http://codes.ohio.gov/orc/173.38
http://codes.ohio.gov/orc/173.381
http://codes.ohio.gov/orc/173.391
http://codes.ohio.gov/orc/173.392
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Development of the Regulation 
7. Please list the stakeholders included by the Agency in the development or initial review 

of the draft regulation.  
If applicable, please include the date and medium by which the stakeholders were initially 
contacted. 

 
On March 2, 2017, ODA emailed the Ohio Association of Senior Centers, the Ohio Association of Area Agencies on Aging, 
LeadingAge Ohio, Ohio Health Care Association, Ohio Council for Home Care and Hospice, Catholic Social Services of the 
Miami Valley, Ohio Association of Medical Equipment Suppliers to (1) announce that ODA intends to amend OAC Chapter 
173-9 to transfer ombudsman-position language to OAC173-14-14 and to start each rule title with “Background checks for 
direct-care positions”1, (2) solicit their comments on (1), and (3) solicit their suggestions for improving the chapter. 
 

8. What input was provided by the stakeholders, and how did that input affect the draft 
regulation being proposed by the Agency? 
 
To the March 2, 2017 email, ODA received the following responses. 
 

COMMENTS ODA’s RESPONSES 
In General 
 
We are in complete agreement with separating the 
ombudsman position from the direct care worker position.  
 
An AAA via Ohio Association of Area Agencies on Aging 
 

 
 
 

In General 
 
We agree that separating the ombudsman from OAC Chapter 173-
9 would be a good thing.  It would not only shorten the existing 
rules, but we believe it would make it less confusing for service 
providers to determine what applies to them. 
 
When changes are made, will you be changing the term 
“consumer” to “individual” in the revised rule? 
 
An AAA via Ohio Association of Area Agencies on Aging 
 

 
 
Although ODA has been replacing consumer with individual in 
certain rules in OAC Chapter 173-9 in the past few years, ODA 
must continue to use consumer in this chapter. ORC§§ 173.38 and 
173.381 use consumer. Additionally, OAC Chapters 173-3, 173-4, 
and 173-14 use consumer and those chapters require the 
background checks required in these rules. 

                                                           

1
 ODA later determined to use “Background checks: paid direct-care positions:”. 
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COMMENTS ODA’s RESPONSES 
173-9-04(B)(2)(a)(iii) Question: Why doesn’t the agency employee 
section include the same info as in the ombudsman section as 
follows?  
 

(B)(2)(a)(iii) Less-than-five-year schedule: The responsible 
party may conduct criminal records checks on an employee 
more frequently than every five years. If the responsible party 
checks more frequently than every five years, the responsible 
party is not required to conduct criminal records checks 
according to the five-year schedules. If a responsible party 
complies with the requirements for rapback, the 
responsible party is conducting criminal records checks on 
a daily basis, which is a less-than-five-year schedule. 

 
Question: If the underlined section is added to the agency 
employee section, how often does the agency need to check the 
exclusionary databases? Not at all? 
 
Thank you for giving us the opportunity to review the ODA 
background check rules. 
 
Beth Foster, Ohio Council for Home Care & Hospice 
 

ODA has amended the rule in a way that now includes the 
“rapback” clarification for direct-care positions. 
 
Enrolling in rapback involves also enrolling in ARCS. Responsible 
parties enrolling employees in ARCS and rapback will have ARCS 
and rapback review databases and check criminal records for their 
enrolled employees on a daily basis. 

173-9-07.1 
 
LeadingAge Ohio feels the changes you are suggesting will 
be helpful and we are in agreement with them. 
 
The only question we had was in first paragraph of rule 173-
9-07.1 Certifying or entering into a provider agreement with 
a self-employed provider who has a disqualifying offense on 
his or her criminal record is a bit confusing but we got the 
point after several readings.  We weren’t sure if the 
language in the first paragraph would be read easier if (A) – 
(D) were bulleted?  It is just a bit confusing. 
 
Anne Shelley, LeadingAge Ohio 
 

 
 
Because actual paragraphs (A) to (D) are bulleted, today’s 
Rule Authorizing Software (RAS3.0) does not allow bulleting 
the references to paragraphs (A) to (D) under the 
introductory paragraph. 

 
 

9. What scientific data was used to develop the rule or the measurable outcomes of the 
rule? How does this data support the regulation being proposed? 
 
Since January 1, 2013, ODA and the Depts. of Developmental Disabilities, Health, and Medicaid have based the periods of 
disqualification found in rules 173-9-07, 173-9-07.1, and 173-14-14 on the following research: 
 

• Blumstein, A., and K. Nakamura, Redemption in the Presence of Widespread Criminal Background Checks, 
CRIMINOLOGY, Vol., 47, 327-359, (May, 2009). See also, http://www.nij.gov/journals/263/redemption.htm (last 
viewed on March 24, 2017). Blumstein and Nakamura also made a presentation of their research to the Ex-
Offender Re-Entry Coalition on September 16, 2010. State staff on this project attended the presentation. 
 

• Scarlet Letters and Recidivism: Does an Old Crime Predict Future Offending?, CRIMINOLOGY AND PUBLIC POLICY, 
Vol., 5, 493-522, (2006). 

 
• Enduring Risk: Does an Old Crime Predict Future Offending?, CRIME AND DELINQUENCY, Vol., 53, 64-83, (2007). 
 
• When Do Ex-Offenders Become Like Non-Offenders?, HARVARD JOURNAL OF CRIMINAL JUSTICE, Vol., 48, 473-487, 

(2009). 
 

http://www.nij.gov/journals/263/redemption.htm
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• The Predictive Value of Criminal Background Checks: Do Age and Criminal History Affect Time To Redemption?, 
CRIMINOLOGY, 27-60. Vol., 49, (2011). 

 

10. What alternative regulations (or specific provisions within the regulation) did the 
Agency consider, and why did it determine that these alternatives were not 
appropriate? If none, why didn’t the Agency consider regulatory alternatives? 
 
ODA did not consider any alternative regulations. The rules must comply with ORC §§ 173.27, 173.38, or 173.381. 
Additionally, to provide employers in community-based long-term care with the same background-check standards in Ohio, 
ODA continues to maintain the requirements the Ohio Depts. of Aging, Developmental Disabilities, Health, and Medicaid 
agreed upon for our rules beginning on January 1, 2013. 
 

11. Did the Agency specifically consider a performance-based regulation? Please explain. 
Performance-based regulations define the required outcome, but don’t dictate the process 
the regulated stakeholders must use to achieve compliance. 
 
On one hand, ORC §§ 173.27, 173.38, or 173.381 require background checks regardless of the performance of the 
employer. On the other hand, the same statutes allowed ODA to adopt language allowing employers to hire applicants (or 
retain employees) with disqualifying criminal records if the applicant (or employee) meets the conditions detailed in 
OAC173-9-07, 173-9-07.1, or 173-14-14(C)(6). 
 

12. What measures did the Agency take to ensure that this regulation does not duplicate an 
existing Ohio regulation?  
 
ORC§§ 173.27, 173.38, 173.381, 173.391, and 173.392 only authorize ODA (i.e., not any other state agency) to develop 
these rules. 
 

13. Please describe the Agency’s plan for implementation of the regulation, including any 
measures to ensure that the regulation is applied consistently and predictably for the 
regulated community. 
 
Before the rules would take effect, ODA will post them on ODA’s website. ODA also sends an email to subscribers of our 
rule-notification service to feature the rules. 
 
Through its regular monitoring activities, ODA and its designees will monitor providers for compliance. OAC173-39-02 
requires all providers to allow ODA (and its designees) to monitor. 
 

Adverse Impact to Business 
14. Provide a summary of the estimated cost of compliance with the rule. 

Specifically, please do the following: 
 

a. Identify the scope of the impacted business community;  
 

OAC Chapter 173-9: Responsible parties subject to this rule are those who provide direct care to consumers 
through ODA-administered programs. They are responsible for checking the backgrounds of applicants and 
employees unless exempted by statute or rule (cf. OAC173-9-02). Responsible parties provide many types direct 
care, including the following: 
 

• Adult Day Service 
• Chores (including pest control) 
• Personal Care 
• Homemaker 
• Enhanced Community Living 
• Independent Living Assistance 

• Waiver Nursing 
• Out-of-Home Respite 
• Home Care Attendant 
• Choices Home Care Attendant 
• Home Medical Equipment 
• Personal Emergency Response Systems 

http://codes.ohio.gov/orc/173.27
http://codes.ohio.gov/orc/173.38
http://codes.ohio.gov/orc/173.381
http://codes.ohio.gov/orc/173.391
http://codes.ohio.gov/orc/173.392
http://aging.ohio.gov/information/rules/default.aspx
http://aging.ohio.gov/resources/publications/173-39-02_Final.pdf
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• Social Work/Counseling 
• Home Modification, Maintenance, and Repair 
• Transportation 
• Congregate Dining 
• Home-Delivered Meals 
• Nutrition Counseling 

• Nutrition Education 
• Nutrition Health Screening 
• Grocery Shopping Assistance 
• Grocery Ordering and Delivery 
• Long-Term Care Consultations 
• Case Management

b. Identify the nature of the adverse impact (e.g., license fees, fines, employer time 
for compliance); and  
 
The direct adverse impacts are fees. There indirect adverse impacts are lost jobs and administrative expenses. 
 

c. Quantify the expected adverse impact from the regulation.  
The adverse impact can be quantified in terms of dollars, hours to comply, or other 
factors; and may be estimated for the entire regulated population or for a 
“representative business.” Please include the source for your information/estimated 
impact. 
 
The direct adverse impacts are the $22 fees that each responsible entity (i.e., employer) pays to the Bureau of 
Criminal Investigation plus the impression costs that go to the fingerprint takers (e.g., license agency, county 
sheriff’s office, city police). For example, the Ohio Attorney General’s online WebCheck® locator says that the 
Columbus Police Department charges $42 for a criminal records check, which is $22 for BCII plus $20 for the the 
police department.2 
 

15. Why did the Agency determine that the regulatory intent justifies the adverse impact to 
the regulated business community? 
 
Ensuring the safety of consumers receiving goods and services through ODA-administered programs outweighs the costs 
associated with checking the backgrounds of paid applicants and employees who would (or already do) provide goods and 
services to the consumers. 
 
Additionally, ORC§§ 173.27, 173.38, and 173.381 require ODA to adopt the rules. 
 

Regulatory Flexibility 
16. Does the regulation provide any exemptions or alternative means of compliance for 

small businesses? Please explain. 
 
The rules treat all responsible parties the same, regardless of their size. 
 

17. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 
penalties for paperwork violations and first-time offenders) into implementation of the 
regulation? 
 
ORC§119.14 establishes the exemption for small businesses from penalties for first-time paperwork violations. 
ORC§119.14 does not override providers’ need to conduct background checks pursuant to ORC§§ 173.27, 173.38, and 
173.381. 
 

18. What resources are available to assist small businesses with compliance of the 
regulation? 
 
ODA does not discriminate between responsible parties based upon the size of their business or organization. Providers 
regulated by OAC Chapter 173-9 are typically small businesses according to ORC§119.14. ODA (and its designees) are 

                                                           

2 Webcheck Locations, online database, OFFICE OF THE OHIO ATTORNEY GENERAL, (last viewed on March 24, 2017). 

http://codes.ohio.gov/orc/173.27
http://codes.ohio.gov/orc/173.38
http://codes.ohio.gov/orc/173.381
http://codes.ohio.gov/orc/119.14
http://codes.ohio.gov/orc/173.27
http://codes.ohio.gov/orc/173.38
http://codes.ohio.gov/orc/173.381
http://www.ohioattorneygeneral.gov/Business-and-Non-Profits/Business/Webcheck/Webcheck-Community-Listing.aspx
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available to help providers of all sizes with their questions. Any person may contact Tom Simmons, ODA’s policy 
development manager, with questions about the rule. 
 
Additionally, ODA maintains an online rules library to help responsible parties find rules regulating them. Responsible 
parties may access the online library 24 hours per day, 365 days per year. 
 

mailto:rules@age.ohio.gov
http://aging.ohio.gov/information/rules/default.aspx















































































































































































