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The Common Sense Initiative was established by Executive Order 2601K and placed
within the Office of the Lieutenant Governor. Under the CSI Initiative, agncies should
balance the critical objectives of all regulations with the costs of comphae by the
regulated parties. Agencies should promote transparency, consistency, gigtability, and

flexibility in regulatory activities. Agencies should prioritize compliance over punishment,
and to that end, should utilize plain language in the development of regulations

Reqgulatory Intent

1. Please briefly describe the draft regulation in plain language.

Rule 5160-22-01 (Rescinded) sets forth the definition of an ambulatory surgery center
(ASC), how an ASC can become an eligible Medicaid provider and how an ASC will be
reimbursedThisrule is being rescinded.
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Rule 5160-22-01 (NEW) sets forth the definition of an ambulatory surgery center (ASC),
how an ASC can become an eligible Medicaid provither services covered as part of the
ASC facility paymentand the new Enhanced Ambulatory Patient Group (EAPG)
reimbursement methodology. Under this new reimbursement methodology, each@eevice
claim is grouped to an EAPG. An EAPG groups together services that are simidure,
have similar costs and utilizes similar material. For each EAPG a relative weight is
developed, which reflects the relativity of the costs for the services iEARE.
Reimbursement for a service is the product of the provider’s base rate and thesEAPG’
relative weight, then any discounting, consolidation or packaging is taken aotoré.cThis
rule also adds a new provision that requires ASCs to request prior authorizatiamaior ce
codes.

. Please list the Ohio statute authorizing the Agency to adopt this regulation
Section5164.020f the Revised Code authorizes the Agency to adopt these rules.

. Does the regulation implement a federal requirement?Is the proposedregulation
being adopted or amended to enable the state to obtain or maintain approval to
administer and enforce a federal law or to participate in a federal program?

No, the regulation does not implement a federal requirement.

. If the regulation includes provisionsnot specifically required by the federal
government, pleasexplain the rationale for exceeding the federal requirement.

Although ASCs are a mandatory service under the Medicaid program, neithet fedenor
federal regulation dictates the eligibilitgquirements or manner of reimbursement. In this
rule ODM describes the certification/licensure requirements, whichcesriedicaid covers
for ASCs and the new EAPG methodology under which those searieesimbursedlhis
rule also implements a new requirement that ASCs request prior authorizatent&on
services

. What is the public purpose for this regulation (i.e., why does the Agency fetblat there
needs to be any regulation in this area at all)?

The purpose of this rule is to set forth the requirements for an ambulatory surgery cent
(ASC) to become a Medicaid providéne services that are coveraad the new EAPG
reimbursement methodologyhe new EAPG methodology is necessary to update the
outdated ASC payment policies. The new requirement for prior authorization isargcess
because with the implementation of EAPG, ODM is also expanding the servicesdcamdr
reimbursable for ASCs. Since some services, are cosmetic or experimentaleQiids
these to bauthorized in advance to ensure they are appromatenedically necessary

. How will the Agency measure the success tfis regulation in terms of outputs and/or
outcomes?
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The measurable outcomes of this regulatiortlzme ASC providers are able to successfully
obtain prior authorization anfiSC claimsare properly paid under the new EAPG
methodology.

Development of the Reqgulation

7. Please list the stakeholders included by the Agency in the development or ialtreview
of the draft regulation.

Discussions and trainings with Ohio Association of Ambulatory Surgery Cent&rsSO),
began in the spring of 2015. ODM presented an overview of the changes and solicited
feedback from ASCs on the proposed changes, at the annual OAASC conference, on
September 16th, 2016. ODM held a training on 3M’s EAPG system, led by Dave Fee, a
representative from 3M, on January 24th, 2017.

8. What input was provided by the stakeholders, and how did that input affect the draf
regulation beingproposed by the Agency?

Initially ODM was going to change billing requirements to require ASCs toli@ljng on

the UB04 form instead of the CMa500 form on which they currently bill ODNPer
discussions with OAASC, ODM was informed that this would be a large burden, indkerms
training and overhauling their billing practices, in addition it would be diffetent how

they bill most other insurances companies. Therefore, ODM decided to continuagllowi
ASC:s to bill on the CMS-1500.

OAASC shared a cost study they performed to demonstrate total ASC costhdpedic
procedures to the Bureau of Workers Compensation. This cost study will be taken into
consideration wheavaluating the sufficiency of ASC rates.

The ASCs requested wh@DM updated the payment methodology to expand the services
ODM will cover for ASCs. ODM took this into consideration amitl expandcovered
services for ASC’s bapproximately\2,257 additional codes. These expanded services will

expand acceds care for consumers since ASC will be able to perform more procedures and

consumers won't be limited to outpatient hospitals to receive those services.

9. What scientific data was used to develop the rule or the measurable outcomeshu
rule? How does thisdata support the regulation being proposed?

ODM used four years of outpatient claims data to set the EAPG relativetsvaitd base
rates used in the outpatigrayment calculatiorASCs payments will be based off of the
same relative weights and a percentage of the statemetageoutpatient base ratBasing
the ASC rates on this data creates more appropriate payments for the &sdsgzrovide.

10.What alternative regulations (or specific provisions within the reguléion) did the
Agency consider, and why did it determine that these alternatives were not
appropriate? If none, why didn’t the Agency consider regulatory alternatves?
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None. The new EAPG reimbursement methodology is already being implemented for
outpatient hospitals, since ODM was looking to update the outdated ASC payment
methodology and it was ODMs intention to pay them similarly to an outpatient hogpital,
would not make sense to develop a new reimbursement methodologyinss@® M is
expanding coverage to additional serviagsgch might be cosmetic or experimental it is
necessary to require ASC providers to request prior authorizations to ensuregities ser
being providedare appropriate and medically necessBgyexpanding the covered services,
consumers have better access to care, fegewon't be limited to the outpatient hospital
setting to receive those services.

11.Did the Agencyspecifically considera performance-based regulation? Please explain.

No. Medicare’s regulations set forth in 42 C.F.R. 416 already require qualigsassd and
performance improvement standards for ASCs to be accredited.

12.What measures did the Agency take to ensure that this regulation does not duglie an
existing Ohio regulation?

Medicaid rules were reviewed by Ohio Department of Medicaid staff, incllegag and
legislative staff. Ohio Administrative Code rule 5152-01 is the only regulation that
defines how ambulatory surgery centers can participate in the Medicaid progtdmove
they are reimbursed.

13.Please describe the Agency’s plan for implementation of the regulatiomcluding any
measures to ensure that the regulation is applied consistentyd predictably for the
regulated community.

The new EAPG reimbursement methodology and prior authorization requirement in Rule
5160-22-01 will be implemented on July 1, 2017. To ensure the implementation is consistent
and predictable, we will be training the ASCs in the new prior authorizatiorreetgnts.

Adverse Impact to Business

14.Provide a summary of the estimated cost of compliance with the rule&Specifically,
please do the following:
a. ldentify the scope othe impacted business community

Theserulesimpactall Ambulatory Surgery énterswho are or want to be an Ohio
Medicaid provider.

b. Identify the nature of the adverse impact (e.g., license fees, fines, employee
for compliance); and

The rescinded rule requirambulatory surgery centers to have a valid agreement
with CMSto provide ASC services in the Medicare program and execute an Ohio
Medicaid Provider Agreement.
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The new rule requires ambulatory surgery centers to have a valid agreement with
CMS to provide ASC services in the Medicare program and execute an Ohio
Medicaid Provider Agreement. The new rallso require\SCs to request prior
authorization for certain services under the new EAPG reimbursement methodology.

c. Quantify the expected adverse impact from the regulation.
The adverse impact can be quantified in terms of dollars, hours to comply, or other
factors; and may be estimated for the entire regulated population or for a
“representativdusiness.”Please include the source for your information/estimated
impact.

In order to obtain a valid agreement with CMS to provide ASC services in the
Medicare program there is an estimated $388000 fee for accreditation (Source:
The American Association for Accreditation of Ambulatory Surgery Facilities)
However, as long as a valid agreement with CMS is maintainea isino
additional adverse impact in order to become a Medicaid provider. There is no
expected adverse impact on existing ASC providers as they already meet the
requirements.

Under the new EAPG reimbursement methodology, Ohio is expandicgukeage

of services that ASC's can perform for Medicaid consumesppyoximately 257

new codes. Because some of these services might be cosmestgerimental in

nature, the ASCs will be required to request prior authorization on certain codes to
ensure theyra appropriate and medically necessadtye new prio authorization
requirement mightequire additional time fromhe ASC providers. How much

additional time depend on the types of services the ASCs are providing. Some might
not be providing any services that require prior authorization, in which case this new
requirement will not cause any additional time from them. Other ASCs that choose to
provide many services that require prior authorization may need to devote multiple
hours a week to requesting prior authorizations.

Completing a R request takes between fivettorty minutes of providestaff time.

This estimate is based on the professional experience of ODM staff memdenrs a
figures reported by other Medicaid providers. The wage cost depends on who
performs the task. The median statewide hourly wage for a billing ctexb,dang to
Labor Market Information (LMI) data published by the Ohio Department of Job and
Family Services, is $16.10; for a medical equipment repairer, it is $24.23; for a
higher-level manager, it is $36.32. With an additional 30% for fringe benefits,
submittinga PA request costs between $1.75 (five minutes at $20.93 per hour) and
$23.61 (thirty minutes at $47.22 per hour).

15.Why did the Agency determine that the regulatory intent justifies the aderse impact to
the regulated business community?
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Requiring ASC tdhave avalid agreementvith CMSis necessary because there must be
some standards for participation in the Medicaid program. Using the same stasdards
Medicare causes the least impact to providers and eliminates multiple certifpatcesses
and feesA MedicaidProvider Agreement is required for participation in the Medicaid
program.

ODM determined that the new prior authorization regulation was necessaigute ¢hat

certain services that ASCs will now be allowed to bill are appropriate andathgdic
necessaryThe new prior authorization requirement is only being implemented since ODM is
expanding coverage of services that ASC providers can provide to Medicaid consunsers. Thi
means that while ASCs might have to spend additional time requestimayiaation on

certain services, they are also able to provide and be reimbursed for mangemvares.

ODM believes the adverse impact due to the new prior authorization requirenresithg g
outweighed by the benefits from the new EAPG reimbursement methodology which wi
result in increased payments to ASCs.

Requlatory Flexibility

16.Does the regulation provide any exemptions or alternative means of complianas f
small businessesPlease explain.

No, we cannot make an exception for small providers. Requiring ASCs to have a valid
agreement with CMS to provide ASC services in the Medicare program ensuraSes
are providing safe and quality care to Medicaid consumekéedicaid ProvideAgreement
is required for participation in the Medicaid program. Requiring ASCs to request pri
authorizations for certain services ensures that the services being pranadggpropriate
and medically necessary for Medicaid consumers.

17.How will the ageng apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and firsttime offenders) into implementation of the
regulation?

There are no penalties or fines associated with this rule.

18.What resources are available to asst small businesses with compliance of the
regulation?

ASCs may email questions regarding rule 528@1 toEAPG@medicaid.ohio.gov

Providers needing enrollment assistance may contact ODM provider satvices
http://medicaid.ohio.gov/PROVIDERS/EnrolimentandSupport/ProviderEnrolimprtoas
hospital services &fospital _policy@medicaid.ohio.gov
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*** DRAFT - NOT YET FILED ***

516022-01 Ambulatory surgery center (ASC) services:provider_eligibility,
coverage.and reimbursement.

Effective for datesof serviceon or afterJuly 1, 2017 . eligible ambulatorysurgerycenters
as defined in_paragraphs(A)(1) and (B) of this rule are subjectto the enhanced
ambulatory patient grouping system (EAPG) and prospectivepayment methodology
utilized by the Ohio departmenbf medicaidasdescribedn this rule.

(A) Definitions.

(1) An "ambulatory surgery center (ASC)" is_any distinct entity that operates
exclusively for the purposeof providing surgical servicesto patients not
requiringhospitalization.

(2) "Enhancedambulatory patient grouping (EAPG)" is a group of outpatient
proceduresencountersor ancillary services.which reflect similar patient
characteristicsand resourceutilization and which _incorporatethe use of
ICD-10 diagnosis.CPT code set and healthcarecommonprocedurecoding
system(HCPCS)procedurecodes.

(3) "EAPG grouper'is the softwareprovidedby 3M HealthInformationSystemgo
groupoutpatienttlaimsbasedn serviceperformedandresourcantensity.

(4) "Default EAPG settings"are the default EAPG grouperoptionsin 3M's core
groupingsoftwarefor eachEAPG groupernersion.

(5) "Discountingfactor" is a factor applicablefor multiple significant procedures
and/orrepeatedancillary servicesdesignatedy default EAPG settings.The
appropriatepercentagdfifty or one hundredper cent) will be appliedto the
highestweighted of the multiple proceduresor ancillary servicespayment

aroup.

(& "Full payment"is the EAPG paymentwith no applicablediscounting
factor.

(b) "Consolidationfactor" is a factor of zeroper centapplicablefor services
designatedwith _a same procedure consolidation flag or_clinical
procedureconsolidatiorflag by the EAPG grouperunderdefaultEAPG

settings.

(c) "Packaqgingfactor" is a factor of zero per cent applicablefor services
designatedvith a packaagingflag by the EAPG grouperunderdefault
EAPGsettings.

(6) "EAPG baserate"is the dollar valuethatshall be multiplied by the final EAPG
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weight for eachEAPG on a claim to determinethe total allowablemedicaid
paymentfor avisit.

(7) "ASC invoice" is a bill submittedin accordancewith chapter5160-1 of the
Administrative Code,to the departmenfor servicesrenderedo oneeligible
medicaid beneficiary on_one or_more date(s) of service. For_an invoice
encompassingnore than one date of service,eachdate will _be processed
separatelyasanindividual claim.

(8) "ASC claim" encompassethe ASC servicesrenderedo oneeligible medicaid
beneficiaryon onedateof serviceat an ASC facility.

(9) "Procedurecode" is the current proceduralterminology (CPT) codes and
healthcarecommonprocedurecoding system(HCPCS)as identified in rule
5160-1-19%f the AdministrativeCode.

(10) "Relative weight" is_a factor specific to_each EAPG that representghat
EAPG's relative costcomparedo an averagecase.The relative weightsfor
EAPGsare calculatedasdescribedn paragraphiF) of rule 5160-2-75of the
AdministrativeCode.

(11) "ASC facility services"are items and servicesfurnished by an ASC in
connectionwith a coveredASC surgicalprocedure.

(12) "ASC Cost-to-chargeratio” is_eighty per cent of the statewide average
outpatient cost-to-chargeratio _as calculated in _rule 5160-2-22 of the
AdministrativeCode.

(B) Eligible ASC providers.

(1) All _ASCs that have a valid agreementwith the centersfor _medicareand
medicaidservices(CMS) to provide servicesin the medicareprogramare
eligible to becomemedicaidprovidersuponexecutionof the "Ohio Medicaid
ProviderAgreement".

(2)_The departmentwill reimbursean ASC for_properly submitted claims for
facility servicesfurnishedin connectionwith coveredsurgical procedures
when the servicesare provided by an eligible ASC provider to an eligible
medicaidrecipient.Reimbursemenior coveredASC facility serviceswill be
paidin accordancevith paragraph{D) of thisrule.

(C) CoveredASC facility services.

(1) Facility servicesncludebutarenotlimited to:

(a) Nursing,technicianandrelatedservices;
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(b) Useof the ASC facilities:

(c) Drugs, bioloqicals (e.q., blood), surgical dressings,splints, casts and
appliances.and equipmentdirectly related to the provision of the
surgicalprocedure;

(d) Diagnostic or therapeutic services or items directly related to the
provisionsof a surgicalprocedure;

(e) Administrative recordkeeping.andhousekeepingemsandservices;

(f) Materialsfor anesthesia;

(q) Intraoculardensesand

(h) Supervisiomf the servicesof ananesthetisby the operatingsurgeon.

(2) Prior Authorization(PA) will be requiredfor certainsurgical CPT codes.The
services that require PA are listed on the department'sweb site,
http://www.medicaid.ohio.gov/in_accordancewith section’5160.34 of the
RevisedCode.

(D) EAPG paymenformula.

(1) Total EAPG payments the sumacrossall paidline itemson an ASC claim, of
the productof (E)(1)(a)through(E)(1)(c) of this rule, roundedto the nearest
wholecent:

(a) ASC EAPGbaserate;

(b) EAPG relative weight for which the servicewas assignedoy the EAPG
grouper;

(c) Applicable discountingfactor(s) as definedin_paragraph(A)(5) of this
rule.

(2) The EAPG baserate for ASCs is eighty per cent of the statewideaverage
outpatienthospital EAPG baserate.Hospital EAPG baseratesare calculated
asdescribedn paragraphiD) of rule 5160-2-750f the AdministrativeCode.

(3) Sourcedor inputsin the paymentformulaaredescribedn paragrapiC) of rule
5160-2-750f the AdministrativeCode.

(E) Itemswhich maybe paidoutsideof EAPG.

(1) Pharmaceuticals.
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(a) Additional paymentdor pharmaceuticalg/ill be madein accordancevith
the discountingfactors as determinedby the EAPG grouper.If no
consolidationor packagingactorsareassignedhenthe pharmaceutical
line is separatelypayableandwill payaccordingto paragrapiE)(1)(b)
of thisrule.

(b) Reimbursementor separatelypayablecoveredpharmaceuticalshall be
the lesserof billed chargesor the paymentamountsin_the provider
administered pharmaceutical fee schedule as published on the
department'sveb site, http://medicaid.ohio.govat the ratein effecton
the dateof service.

(c) If a J-codeor Q-Code,thatis coveredfor ASC facilities and separately
payable, is_listed as "by report" in_the provider-administered
pharmaceuticafee schedule the line will be multiplied by sixty per
centof the ASC cost-to-chargeatio.

(2) Durablemedicalequipmen{DME).

(a) Additional paymentdor DME may be madefor all line itemsgroupingto
EAPG code01001,01002,01003,01004.01005,01006.01007.,01008,
01009,01010,01011,01012,01013,01014,01015,01016,01017,
01018.01019.0r 01020.

(b) Reimbursemenfor DME_shall be the lesserof billed chargesor the
paymentamountsin the medicaidnon-institutionalmaximumpayment
schedule _as published on the department's web _site,
http://medicaid.ohio.govattheratein effecton the dateof service.

(c) Additional paymentsfor DME will be made in accordancewith the
discountingfactorsasdeterminedy the EAPGgrouper.

(3) CornealTissue.

(a) Reimbursementfor acquisitionof cornealtissue,procedurecodeV2785,
shall be the lesserof billed chargesor the paymentamountin the
medicaidnon-institutionalmaximumpaymenischedule.
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*** DRAFT - NOT YET FILED ***

TO BE RESCINDED

5160-22-01 Ambulatory surgery center (ASC) services: provider eligibility,
coverage, and reimbursement.

(A) Eligible ASC providers.

(1) An "ambulatory surgery center (ASC)" is any distinct entity that operates
exclusively for the purpose of providing surgical services to patients not
requiring hospitalization.

(2) All ASCs that have a valid agreement with the centers for medicare and
medicaid services (CMS) to provide services in the medicare program are

eligible to become medicaid providers upon execution of the "Ohio Medicaid
Provider Agreement".

(3) The department will reimburse an ASC for facility services furnished in
connection with covered surgical procedures when the services are provided
by an eligible ASC provider to an eligible medicaid recipient. Reimbursement
for covered ASC facility services will be paid in accordance with paragraph
(E) of this rule.

(B) Covered ASC surgical procedures.

(1) "Covered ASC surgical procedures” are procedures designated in appendix DD
to rule 5160-1-60 of the Administrative Code.

(2) Covered ASC procedures shall be listed under the column headings "Current
ASC Group" and "Previous ASC Group" in appendix DD to rule 5160-1-60
of the Administrative Code and classified into nine surgical groups.

(3) The inclusion of any procedure as a covered ASC surgical procedure determines
that reimbursement for facility services may be paid to an ASC and does not
preclude its coverage in an inpatient or outpatient hospital setting.

(C) Noncovered ASC surgical procedures.

A facility fee is not reimbursable to an ASC for the following procedures:

(1) Surgical procedures not designated as covered ASC surgical procedures in
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appendix DD to rule 5160-1-60 of the Administrative Code; and

(2) Surgical procedures, regardless of their designation in appendix DD to rule
5160-1-60 of the Administrative Code, that are not covered services as
described in either rule 5160-2-03 or rule 5160-4-28 of the Administrative
Code.

(D) Covered ASC facility services.

"ASC facility services" are items and services furnished by an ASC in connection
with a covered ASC surgical procedure. Facility services include but are not limited
to:

(1) Nursing, technician, and related services;
(2) Use of the ASC facilities;

(3) Drugs, biologicals (e.g., blood), surgical dressings, splints, casts and appliances,
and equipment directly related to the provision of the surgical procedure;

(4) Diagnostic or therapeutic services or items directly related to the provisions of a
surgical procedure;

(5) Administrative, record keeping, and housekeeping items and services;

(6) Materials for anesthesia;

(7) Intraocular lenses; and

(8) Supervision of the services of an anesthetist by the operating surgeon.
(E) Payment for facility services.

(1) Payment for facility services is based on a reimbursement rate for each surgical
group classification, referred to as the surgical group rate, as determined by
the department.

(2) Maximum reimbursement for facility services furnished with a covered surgical
procedure will be the provider's billed charges or one hundred per cent of the
surgical group rate as specified in paragraph (E) of rule 5160-1-60 of the
Administrative Code, whichever is less.
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(3) When more than one covered procedure is performed in a single operative
session, payment for facility services will be based on one hundred per cent
of the highest paying surgical group rate to which one of the covered
procedure codes is assigned and fifty per cent of the next highest paying or
identical surgical group rate to which one of the covered procedure codes is
assigned for the secondary procedure. Any subsequent procedures will be
reimbursed zero per cent of the surgical group rate.

(F) Payment for laboratory services, radiological services, and diagnostic and therapeutic
procedures.

An ASC may be reimbursed in addition to the facility fee for laboratory procedures,
radiological procedures, and diagnostic and therapeutic procedures provided in
connection with a covered ASC surgical procedure. To be reimbursed for these
services, ASC providers must bill in accordance with rule 5160-1-19 of the
Administrative Code.

(1) Payment for laboratory services.

(a) An ASC facility may be reimbursed in addition to the facility payment for
covered laboratory services they actually performed as long as the
services are provided and billed in accordance with Chapter 5160-11 of
the Administrative Code.

(b) An ASC may not bill separately for the professional component of an
anatomical pathology procedure.

(2) Payment for radiological services.

(a) An ASC facility may be reimbursed in addition to the facility payment for
covered radiological services they actually performed as long as the
services are provided and billed in accordance with rule 5160-4-25 of
the Administrative Code.

(b) An ASC may not bill the department for the professional component
separately.

(3) Payment for diagnostic and therapeutic procedures.

(a) An ASC may be reimbursed in addition to the facility fee for the provision
of diagnostic and therapeutic services when provided and billed in
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accordance with rules 5160-4-11, 5160-4-16, 5160-4-17 and 5160-4-18
of the Administrative Code.

(b) An ASC may not bill separately for the professional component of a
diagnostic and therapeutic procedure.

(4) An ASC may also be reimbursed for laboratory, radiology and diagnostic and
therapeutic services actually performed in the ASC in conjunction with
covered services not eligible for an ASC facility payment.
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