
 

 
 
 

Business Impact Analysis 
 

 
Agency, Board, or Commission Name: _ Department of Health              
 
Rule Contact Name and Contact Information:  
 
_______________________________________________________________________ 
 
Regulation/Package Title (a general description of the rules’ substantive content):   
 
  Chapter 3701-64 – Abuse, Neglect or Exploitation of a Resident or Misappropriation of 
a Resident’s Property in Long-Term Care Facilities             
 
Rule Number(s):      3701-64-01 to 3701-64-05                     

 

  

Date of Submission for CSI Review:          2/19/21  
 
Public Comment Period End Date:            3/21/2021  

Rule Type/Number of Rules: 
New/___ rules  
Amended/__5__ rules (FYR? _Y__) 

 
No Change/____ rules (FYR? ___) 
Rescinded/____ rules (FYR? ___) 

 

The Common Sense Initiative is established in R.C. 107.61 to eliminate excessive and 
duplicative rules and regulations that stand in the way of job creation.  Under the Common 
Sense Initiative, agencies must balance the critical objectives of regulations that have an 
adverse impact on business with the costs of compliance by the regulated parties. Agencies 
should promote transparency, responsiveness, predictability, and flexibility while developing 
regulations that are fair and easy to follow. Agencies should prioritize compliance over 
punishment, and to that end, should utilize plain language in the development of regulations.  
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Reason for Submission 

1. R.C. 106.03 and 106.031 require agencies, when reviewing a rule, to determine whether 
the rule has an adverse impact on businesses as defined by R.C. 107.52.  If the agency 
determines that it does, it must complete a business impact analysis and submit the rule 
for CSI review.   
 
Which adverse impact(s) to businesses has the agency determined the rule(s) create?  
 
The rule(s): 

a. ☐     Requires a license, permit, or any other prior authorization to engage in or 
operate a line of business. 

b. ☐     Imposes a criminal penalty, a civil penalty, or another sanction, or creates a 
cause of action for failure to comply with its terms.   

c. ☒     Requires specific expenditures or the report of information as a condition of 
compliance.  

d. ☐     Is likely to directly reduce the revenue or increase the expenses of the lines of 
business to which it will apply or applies. 

Regulatory Intent 
 

2. Please briefly describe the draft regulation in plain language.   
Please include the key provisions of the regulation as well as any proposed amendments. 

The five-year rules review of the Chapter 3701-64 rules is due April 1, 2021.  The Ohio 
Department of Health (ODH) is proposing the following amendments: 
 
3701-64-01 – The rule sets forth the definitions used in Chapter 3701-64 of the 
Administrative Code.   
 
Technical corrections have been made and definitions for “neglect” and “physical abuse” 
have been aligned with section 3721.21 of the Revised Code. 
 
3701-64-02 – The rule sets forth the requirements for ODH to conduct investigations of 
allegations of abuse or neglect, requirements for the content of a notice, and the hearing 
rights of an accused.    
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A technical correction has been made and the rule clarified that the Director of Health is 
permitted to copy those records reviewed as a part of an investigation into alleged abuse, 
neglect or exploitation of a resident, or of misappropriation of a resident’s property. 
 
3701-64-03 – This rule sets forth the timeframes for both an accused to request a hearing and 
for the director to hold a hearing.   
 
The timeframe in which to hold a hearing has been changed from within sixty days of receipt 
of a request for a hearing by the accused to within ninety days after such request. 
 
3701-64-04 – This rule sets forth the procedures to be used in a hearing. 
 
The hearing recording requirement has been clarified and a citation has been updated. 
 
3701-64-05 – This rule sets forth the procedures for ODH to follow when making a finding 
of abuse or neglect.  The rule also sets forth the procedures for an individual who has a single 
finding of neglect must follow to petition ODH for removal from the nurse aide registry.   
 
Requirements related to the Director of Health have been removed from paragraph (A) and 
technical corrections have been made throughout. 

3. Please list the Ohio statute(s) that authorize the agency, board or commission to adopt 
the rule(s) and the statute(s) that amplify that authority.  
 
Section 3721.26 of the Revised Code. 

4. Does the regulation implement a federal requirement?   Is the proposed regulation 
being adopted or amended to enable the state to obtain or maintain approval to 
administer and enforce a federal law or to participate in a federal program?  
If yes, please briefly explain the source and substance of the federal requirement. 

No. 

5. If the regulation includes provisions not specifically required by the federal 
government, please explain the rationale for exceeding the federal requirement. 

No. 

6. What is the public purpose for this regulation (i.e., why does the Agency feel that there 
needs to be any regulation in this area at all)? 

Collectively, these rules serve to protect the health and safety of residents in Ohio’s long-
term care settings (nursing homes and residential care facilities) by requiring the report of 
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allegations of abuse, neglect, or misappropriation to ODH for investigation.  When there is 
sufficient evidence to warrant a finding against an individual, that individual is barred from 
working in another long-term care setting. 

7. How will the Agency measure the success of this regulation in terms of outputs and/or 
outcomes? 

Successful outcomes are measured through a standard survey (inspection) process.  This 
process is generally conducted once every fifteen months.  Successful outcomes would be 
indicated by a finding of compliance with the proposed rule requirements.  Further evidence 
of success would be represented by the number of complaints received and the number of 
validated complaint surveys. 
 
Additionally, the number of hearings against accused individuals and the number of findings 
are a measurable outcome. 
 

8. Are any of the proposed rules contained in this rule package being submitted pursuant 
to R.C. 101.352, 101.353, 106.032, 121.93, or 121.931?   
If yes, please specify the rule number(s), the specific R.C. section requiring this 
submission, and a detailed explanation. 
 
No. 

Development of the Regulation 

9. Please list the stakeholders included by the Agency in the development or initial review 
of the draft regulation.   
If applicable, please include the date and medium by which the stakeholders were initially 
contacted. 

ODH personnel asked for preliminary comments from and the discussed the rules with the 
following entities during Long Term Care Provider Meetings held at ODH: 

• Academy for Senior Health Sciences; 
• Leading Age Ohio; 
• Ohio Assisted Living Association; and 
• Ohio Health Care Association. 

These associations were also asked for comments via email on 10/27/2020. 

10. What input was provided by the stakeholders, and how did that input affect the draft 
regulation being proposed by the Agency? 

None. 
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11. What scientific data was used to develop the rule or the measurable outcomes of the 
rule?  How does this data support the regulation being proposed? 

Not applicable. 

12. What alternative regulations (or specific provisions within the regulation) did the 
Agency consider, and why did it determine that these alternatives were not 
appropriate?  If none, why didn’t the Agency consider regulatory alternatives? 

ODH did not consider any alternatives to the proposed regulation.  Section 3721.26 of the 
Revised Code requires ODH to prescribe requirements in this area. The rule reflects the 
current statutory requirement. 

13. Did the Agency specifically consider a performance-based regulation? Please explain. 
Performance-based regulations define the required outcome, but don’t dictate the process 
the regulated stakeholders must use to achieve compliance. 

A performance-based regulation was not deemed appropriate for this standard and not 
authorized by statute. 
 

14. What measures did the Agency take to ensure that this regulation does not duplicate an 
existing Ohio regulation?   

The agency conducted a thorough review of the Ohio Revised Code and Ohio Administrative 
Code to ensure there are no other regulations in place regarding investigations and hearing 
processes for allegations of abuse, neglect exploitation, or misappropriation.  While Title 29 
of the Revised Code provides for criminal penalties in this area, which may also result from 
an investigation, neither section 3721.26 of the Revised Code nor Chapter 3701-64 of the 
Administrative Code provide for criminal penalties. 

15. Please describe the Agency’s plan for implementation of the regulation, including any 
measures to ensure that the regulation is applied consistently and predictably for the 
regulated community. 

An on-site survey may be initiated to determine compliance with this rule.  The survey will 
be done by long-term care program staff using a standard survey tool.  This staff will have 
been trained in the survey process, including understanding of the regulation. 
 
Additionally, trained and knowledgeable abuse, neglect and misappropriation program staff 
may also investigate allegations of abuse, neglect and misappropriation. 

Adverse Impact to Business 

16. Provide a summary of the estimated cost of compliance with the rule.  Specifically, 
please do the following: 
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a.   Identify the scope of the impacted business community; and 
 
As of January 22, 2021, there are: 
 
946 licensed nursing homes; and 
787 licensed residential care facilities.  
 

b. Identify the nature of all adverse impact (e.g., fees, fines, employer time for    
compliance,); and  
 
Notification to the Department of allegation of abuse, neglect or misappropriation by an 
individual associated with the facility. 
 
Maintaining records related to the investigation, including audio/visual records 
 

c.    Quantify the expected adverse impact from the regulation.  
      The adverse impact can be quantified in terms of dollars, hours to comply, or other 

factors; and may be estimated for the entire regulated population or for a 
“representative business.” Please include the source for your information/estimated 
impact. 

ODH estimates approximately 15 minutes of facility staff time is dedicated to 
reporting an allegation of abuse, neglect or misappropriation to ODH at an average 
hourly wage of $55.37 and assuming each notification was done by the facility 
administrator. 

*All figures from United States Department of Labor, Bureau of Labor Statistics, 
Occupational Employment and Wages for the State of Ohio, May, 2019, using the 
code for Medical and Health Services Managers (11-9111). 

While facilities generally maintain these records as a normal course of business, 
maintaining the audio/visual records could require a facility to invest in compact 
discs/digital video discs, jump/flash drives, and/or hard drives.  Cost can range from 
$5 to $5,000, depending on the media the facility selects. 

 

17. Why did the Agency determine that the regulatory intent justifies the adverse impact to 
the regulated business community? 

These rules implement sections 3721.21to 3721.26 of the Revised Code, which serve to 
protect the health and safety of residents in Ohio’s long-term care settings (nursing homes 
and residential care facilities). 
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Regulatory Flexibility 

18. Does the regulation provide any exemptions or alternative means of compliance for 
small businesses?  Please explain. 

No.  The reporting of allegations of abuse, neglect and misappropriation is required 
regardless of the size of the business. 

19. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 
penalties for paperwork violations and first-time offenders) into implementation of the 
regulation? 

ODH’s policy in this area is available online on the ODH Regulatory Mission page at: 
https://odh.ohio.gov/wps/portal/gov/odh/about-us/offices-bureaus-and-
departments/ogc/Statement-on-Paperwork-Violations.  
 

20. What resources are available to assist small businesses with compliance of the 
regulation? 

ODH maintains program staff that can assist and provide guidance to licensees through the 
Bureau of Survey and Certification: 
https://odh.ohio.gov/wps/portal/gov/odh/know-our-programs/nursing-homes-
facilities/nursinghomesfacilities (nursing homes), 
https://odh.ohio.gov/wps/portal/gov/odh/know-our-programs/residential-care-facilities-
assisted-living/residentialcarefacilitiesassistedliving (residential care facilities), as well as the 
Bureau of Regulatory Operations: https://odh.ohio.gov/wps/portal/gov/odh/know-our-
programs/abuse-neglect-misapropriation-program/abuse-neglect-misappropriation-
exploitation (Investigations of Abuse, Neglect, Exploitation and Misappropriation). 

https://odh.ohio.gov/wps/portal/gov/odh/about-us/offices-bureaus-and-departments/ogc/Statement-on-Paperwork-Violations
https://odh.ohio.gov/wps/portal/gov/odh/about-us/offices-bureaus-and-departments/ogc/Statement-on-Paperwork-Violations
https://odh.ohio.gov/wps/portal/gov/odh/know-our-programs/nursing-homes-facilities/nursinghomesfacilities
https://odh.ohio.gov/wps/portal/gov/odh/know-our-programs/nursing-homes-facilities/nursinghomesfacilities
https://odh.ohio.gov/wps/portal/gov/odh/know-our-programs/residential-care-facilities-assisted-living/residentialcarefacilitiesassistedliving
https://odh.ohio.gov/wps/portal/gov/odh/know-our-programs/residential-care-facilities-assisted-living/residentialcarefacilitiesassistedliving
https://odh.ohio.gov/wps/portal/gov/odh/know-our-programs/abuse-neglect-misapropriation-program/abuse-neglect-misappropriation-exploitation
https://odh.ohio.gov/wps/portal/gov/odh/know-our-programs/abuse-neglect-misapropriation-program/abuse-neglect-misappropriation-exploitation
https://odh.ohio.gov/wps/portal/gov/odh/know-our-programs/abuse-neglect-misapropriation-program/abuse-neglect-misappropriation-exploitation

