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Business Impact Analysis

Agency, Board, or Commission Name: Ohio Department of Medicaid

Rule Contact Name and Contact Information: Tommi Potter, Ohio Department of
Medicaid, Rules@Medicaid.Ohio.gov

Regulation/Package Title (a general description of the rules’ substantive content):
HCBS Policy Unwinding PHE (BIA)

Rule Number(s): 5160-44-11 new, 5160-44-11 rescind, 5160-44-12, 5160-44-13 new, 5160-
44-13 rescind, 5160-44-14, 5160-44-16, 5160-44-17, 5160-44-22, 5160-44-26, 5160-44-27,
5160-44-31 and 5160-46-04

Included for Informational Purposes Only: 5160-44-01, 5160-45-01 and 5160-45-03

Date of Submission for CSI Review: 7/24/2023

Public Comment Period End Date: 7/31/2023

Rule Type/Number of Rules:
New/ 2 rules No Change/ rules (FYR? __ )
Amended/ 9 rules (FYR? Yes__) Rescinded/ 2 rules (FYR? Yes_ )

The Common Sense Initiative is established in R.C. 107.61 to eliminate excessive and
duplicative rules and regulations that stand in the way of job creation. Under the Common
Sense Initiative, agencies must balance the critical objectives of regulations that have an
adverse impact on business with the costs of compliance by the regulated parties. Agencies
should promote transparency, responsiveness, predictability, and flexibility while developing
regulations that are fair and easy to follow. Agencies should prioritize compliance over
punishment, and to that end, should utilize plain language in the development of regulations.

77 SOUTH HIGH STREET | 30TH FLOOR | COLUMBUS, OHIO 43215-6117

CSIPublicComments@governor.ohio.gov

BIA p(198272) pa(346691) d: (829076) print date: 05/01/2024 7:05 PM



Reason for Submission

R.C. 106.03 and 106.031 require agencies, when reviewing a rule, to determine whether the
rule has an adverse impact on businesses as defined by R.C. 107.52. If the agency
determines that it does, it must complete a business impact analysis and submit the rule for
CSI review.

Which adverse impact(s) to businesses has the agency determined the rule(s) create?

The rule(s):
X Requires a license, permit, or any other prior authorization to engage in or operate a
line of business.

5160-44-11, 5160-44-12, 5160-44-13, 5160-44-14, 5160-44-16, 5160-44-17, 5160-44-22, 5160-
44-26, 5160-44-27, 5160-44-31, and 5160-46-04.

. O Imposes a criminal penalty, a civil penalty, or another sanction, or creates a cause of
action for failure to comply with its terms.

&  Requires specific expenditures or the report of information as a condition of
compliance.

5160-44-12, 5160-44-13, 5160-44-14, 5160-44-16, 5160-44-17, 5160-44-22, 5160-44-27, 5160-
44-31, and 5160-46-04.

. X Islikely to directly reduce the revenue or increase the expenses of the lines of business
to which it will apply or applies.

Regulatory Intent

Please briefly describe the draft regulation in plain language.
Please include the key provisions of the regulation as well as any proposed amendments.

In preparation for the expiration of the Appendix K authorities, ODM is proposing amendments
to the following OAC rules:

Rule 5160-44-11, entitled “Nursing facility-based level of care home and community-based
services programs: home delivered meals,” sets forth the definitions, service description, meal
specifications (menu and delivery), limitations and provider qualifications for the home delivered
meals service.
o Better defined billable meal types (standard, kosher and therapeutic)
e Added flexibility to enable an individual to select reduced calorie, reduced sugar, reduced
sodium, gluten-free, and vegetarian diet meals due to personal preference.
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https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fmedicaid.ohio.gov%2Fstatic%2FStakeholders%252C%2BPartners%2FUnwinding%2Frules%2F5160-44-11.pdf%3Futm_medium%3Demail%26utm_source%3Dgovdelivery&data=05%7C01%7CSusan.Hussein%40medicaid.ohio.gov%7C780875fb23934055c1a908db733f7a92%7C50f8fcc494d84f0784eb36ed57c7c8a2%7C0%7C0%7C638230488696348333%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=uQA5CSRva5BCVLTwiSrkPB8ObSi%2FJJAm%2F%2Fq1C51CCeU%3D&reserved=0

Removed the use of the term special diet.

Reformatted person-centered plan element description.

Removed provider deeming language.

Removed restrictive language.

Modified language/reformatted requirements for clarification and grammatical errors.
Statutory citation updates.

Per the LSC guidelines, the rule is being filed as rescind/new as more than fifty percent
of the rule is being amended with the addition and rescission of text.

Rule 5160-44-12, entitled “Nursing facility-based level of care home and community-based
services programs: home maintenance and chore,” sets forth the definitions of services, provider
requirements and specifications for the home maintenance and chore services.

Added environmental hazards, warranty and maintenance plan for adaptive assistive
devices and home modifications to be allowable through the service.

Added allowance for service to be combined with other waiver services to meet the
assessed needs of the individuals (a combination of services may be authorized to
complete a job).

Removed provider deeming language.

Per CMS direction, removed allowance for the service to be accessed 180 days prior to an
individual’s transition from an institutional setting into the community.

Removed restrictive language.

Modified language/reformatted requirements for clarification and grammatical errors.
Statutory citation updates.

Rule 5160-44-13, entitled “Nursing facility-based level of care home and community-based
services programs: home modification,” sets forth the service description, authorization process
and amount, service limitations and provider requirements for home modification services.

Added allowance for service to be combined with other waiver services to meet the
assessed needs of the individuals (a combination of services may be authorized to
complete a job).

Removed restrictive language.

Modified language/reformatted requirements for clarification and grammatical errors.
Statutory citation updates.

Per the LSC guidelines, the rule is being filed as rescind/new as more than fifty percent
of the rule is being amended with the addition and rescission of text.

Rule 5160-44-14, entitled “Nursing facility-based level of care home and community-based
services programs: community integration,” sets forth the definitions of services, provider
requirements and specifications for community integration services.

Decreased years of experience requirements of supervisor.

Removed restrictive language.

Modified language/reformatted requirements for clarification and grammatical errors.
Statutory citation updates.
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Rule 5160-44-16, entitled “Nursing facility-based level of care home and community-based
services programs: personal emergency response systems,” sets forth the service description,
equipment specifications, personal emergency response systems (PERS) limitations, and PERS
provider requirements.

e Removed deeming language.

e Removed restrictive language.

» Modified language/reformatted requirements for clarification and grammatical errors.

e Statutory citation updates.

Rule 5160-44-17, entitled “Nursing facility-based level of care home and community-based
services programs: out-of-home respite,” sets forth the service description, provider
qualifications and clinical record keeping requirements for the nursing facility-based home and
community services waiver out-of-home respite service.

e Removed deeming language.

e Removed restrictive language.

e Modified language/reformatted requirements for clarification and grammatical errors.

« Statutory citation updates.

Rule 5160-44-22, entitled “Nursing facility-based level of care home and community-based
services programs: waiver nursing services,” sets forth the service description, limitations,
provider qualifications and requirements, and clinical record keeping requirements for waiver
nursing services.
e Removed restrictive language.
e Reinstated requirement for waiver nursing to not be used in lieu of similar services.
o Modified language/reformatted requirements for clarification and grammatical errors.
o Added requirement for RN assessment to be billed using state plan nursing assessment
code.
e Removed deeming language.
o Language permitting spouse and relatives appointed legal decision making authority to
serve as direct care workers of certain waiver services.

Rule 5160-44-26, entitled “Nursing facility-based level of care home and community-based
services programs: community transition,” sets forth the definitions of services, provider
requirements and specifications for community transition services.

e Removed deeming language.

» Broadened examples of allowable basic household expenses.

o Added CMS requirement language stating the service does not include furnishing
arrangements that are owned or leased by a waiver provider where the provision of these
items are inherent to the service they are already providing.

* Removed the flexibility allowing signature to be obtained at a later date.

e Removed restrictive language.

* Modified language/reformatted requirements for clarification and grammatical errors.

e Statutory citation updates.
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Rule 5160-44-27, entitled “Nursing facility-based level of care home and community-based
services programs: home care attendant services,” sets forth the definitions related to the rule,
service description, individual expectations, provider qualifications and requirements, and
clinical record keeping requirements.
* Removed the requirement for continuing education hours.
» Removed temporary flexibility allowing CPR and First Aide to be obtained solely
through internet training.
* Modified record keeping to eliminate the requirement for the clinical record to be stored
at the provider’s place of business.
e Removed requirement for a separate record to be maintained in the individuals home if
the clinical record is accessible in the home.
e Removed duplicative language describing group setting service authorization.
» Reinstated requirement for face-to-face RN visits.
e Modified temporary flexibilities allowing the individual’s signature to be obtained at a
later date.
e Removed deeming language.
e Removed restrictive language.
* Modified language/reformatted requirements for clarification and grammatical errors.
e Statutory citation updates.

Rule 5160-44-31, entitled “Ohio department of medicaid (ODM)-administered waiver programs:
provider conditions of participation,” describes provider conditions of participation for services
outlined in OAC Chapters 5160-44 and 5160-46. It sets forth what a service provider shall and
shall not do while providing services to individuals.
e Language permitting the parent of minor children, spouse, and relatives appointed legal
decision making authority to serve as direct care workers of certain waiver services.
» Modified the temporary flexibility to obtain the individual’s signature for services
rendered to within three business days.
e Removed restrictive language.
e Modified language/reformatted requirements for clarification and grammatical errors.
« Statutory citation updates.

Rule 5160-46-04, entitled “Ohio home care waiver: definitions of the covered services and
provider requirements and specifications,” describes the definitions of services, provider
requirements and specifications for the delivery of Ohio Home Care Waiver services.
e Decreased in-service continuing education requirements for non-agency personal care
providers from twelve to six.
» Reinstated restriction on solely internet-based training requirements.
e Modified RN assessment in-person requirements.
e Excluded the requirement for a discharge summary in the event the individual passes
away.
¢ Removed the temporary allowance for the service to be provided remotely or in the home
of the individual.
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e Added allowance for service to be combined with other waiver services to meet the
assessed needs of the individuals (a combination of services may be authorized to
complete a job).

e Removed deeming language.

e Removed restrictive language.

» Modified language/reformatted requirements for clarification and grammatical errors.

» Statutory citation updates.

Please list the Ohio statute(s) that authorize the agency, board or commission to adopt the

rule(s) and the statute(s) that amplify that authority.

5162.03, 5164.02, 5166.02, 5166.30, 5166.301, 5166.302, 5166.303, 5166.304, 5166.305,
5166.306, 5166.307, 5166.308, 5166.309, 5166.3010

Does the regulation implement a federal requirement? Is the proposed regulation being
adopted or amended to enable the state to obtain or maintain approval to administer and
enforce a federal law or to participate in a federal program?

If yes, please briefly explain the source and substance of the federal requirement.

Yes. In order for the Centers for Medicare and Medicaid Services (CMS) to approve a 1915(c)
home and community-based services (HCBS) waiver, 42 C.F.R. 441.352 requires ODM to
establish provider-certification requirements to safeguard the health and welfare of individuals
who receive services through the program.

If the regulation implements a federal requirement, but includes provisions not specifically
required by the federal government, please explain the rationale for exceeding the federal
requirement.

These rules do not exceed federal requirements and are aligned with the CMS-approved waivers.
They do not contain provisions not specifically required by the federal government.

. What is the public purpose for this regulation (i.e., why does the Agency feel that there
needs to be any regulation in this area at all)?

The public purpose of these regulations is to assure the health and welfare of individuals
enrolled in an ODM or ODA-administered HCBS waiver as required by 42 C.F.R. 441.302(a)
through the provision of services by qualified providers. The State is doing so by establishing
requirements that individuals, providers and case management agencies must meet.

How will the Agency measure the success of this regulation in terms of outputs and/or
outcomes?

ODM and its designees monitor providers to ensure compliance for the continued health and
safety of individuals receiving services from ODM-certified providers. ODM will judge the
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proposed amendments to these rules to be a success when ODM and its designees find few
violations against providers during structural compliance reviews or investigations of alleged
incidents.

. Are any of the proposed rules contained in this rule package being submitted pursuant to
R.C. 101.352, 101.353, 106.032, 121.93, or 121.931?

If yes, please specify the rule number(s), the specific R.C. section requiring this submission,
and a detailed explanation.

No.

Development of the Requlation

Please list the stakeholders included by the Agency in the development or initial review of
the draft regulation.

If applicable, please include the date and medium by which the stakeholders were initially
contacted.

Throughout the development of the regulation, the Ohio Department of Medicaid (ODM)
engaged partner agencies for their continuous review and feedback. ODM meets bi-weekly with
partners at the Ohio Department of Developmental Disabilities (DODD) and Ohio Department of
Aging (ODA) to discuss drafted regulations.

To engage a wider population of providers and participants, ODM also held nine stakeholder
webinars targeting Nursing Facility-Based Waiver Case Management Entities, Developmental
Disability-Based Waiver Participants and Stakeholders, and MyCare Plans. These webinars were
attended by over 1,000 individuals. During these webinars, ODM provided an overview of
anticipated changes to flexibilities and solicited feedback.

ODM also maintains active communication with stakeholders. ODM developed an email address
specifically to receive feedback from stakeholder and waiver participants, which was catalogued
and considered throughout development.

ODM also coordinates with DODD and ODA to release regular email communications to
stakeholders to provide updates and highlight upcoming activities related to the Appendix K
Flexibilities. For example, on June 21%, ODM sent an email out to stakeholders with draft copies
of the rule to request additional feedback for consideration.

Additionally, ODM developed a webpage dedicated to resuming routine Medicaid eligibility
operations that includes links to regular updates on activities related to Appendix K flexibilities.
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10. What input was provided by the stakeholders, and how did that input affect the draft
regulation being proposed by the Agency?

Stakeholders are of critical importance in updating policy and practice, and in assuring the health
and welfare of waiver participants. The proposed rule changes will update rules and provider and
case management guidance developed with stakeholder input. The Ohio Department of Aging
and the Ohio Department of Developmental Disabilities have been ODM’s partners throughout
this process.

Rule 5160-44-11:

In April of 2023, ODM collaborated with the Common Sense Initiative office to hold a
stakeholder advocacy feedback group on the topic of home delivered meals. As a result
of this collaboration, ODM was able to modify this rule to add flexibility to enable an
individual to select meals due to personal preference.

Rule 5160-44-12:

Since February of 2023, ODM collaborated with Ohio Association of Medical Equipment
Services and the representatives of organization providers including home modification
and adaptive and assistive devices waiver service providers to hold a stakeholder
advocacy feedback group on the topic of home maintenance and chore.

As results of these meetings and written feedback submitted, the following changes to
this rule were made:

o Added environmental hazards, warranty and maintenance plan for adaptive
assistive devices and home modifications to be allowable through the service.

o Added allowance for service to be combined with other waiver services to meet
the assessed needs of the individuals (a combination of services may be
authorized to complete a job).

Feedback received throughout 2023 from a variety of stakeholders through informal
feedback opportunities such as meetings and emails also resulted in the changes made to
this rule.

Rule 5160-44-13:

Since February of 2023, ODM has collaborated with Ohio Association of Medical
Equipment Services and the representatives of organization providers including home
modification and adaptive and assistive devices waiver service providers to hold a
stakeholder advocacy feedback group on the topic of home modifications.
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As results of these meetings and written feedback submitted, the following changes to
this rule were made:

o Added allowance for service to be combined with other waiver services to meet
the assessed needs of the individuals (a combination of services may be
authorized to complete a job).

Feedback received throughout 2023 from a variety of stakeholders through informal
feedback opportunities such as meetings and emails also resulted in the changes made to
this rule.

Rule 5160-44-14:

On June 27, 2023, OHCA submitted written feedback requesting ODM consider
decreasing experience requirements of the supervisor, in an effort to alleviate the
workforce crisis. As a result of this feedback, the rule was modified to require 2 years’
experience instead of 3 years.

Rule 5160-44-22:

As a result of informal feedback received from stakeholders throughout 2023, the
following changes were made to the rule:

o Modified language/reformatted requirements for clarification and grammatical
errors.

o Language permitting spouse and relatives appointed legal decision making authority
to serve as direct care workers of certain waiver services.

Rule 5160-44-27:

As a result of informal feedback received from stakeholders throughout 2023, the
following changes were made to the rule:

o Removed the requirement for continuing education hours.

o Modified record keeping to eliminate the requirement for the clinical record to be
stored at the providers place of business.

o Removed requirement for a separate record to be maintained in the individuals’
home if the clinical record is accessible in the home.

Rule 5160-44-31:

On June 27, 2023, OHCA submitted written feedback requesting ODM to consider
adding flexibility in the number of days to obtain an individual’s signature for services
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rendered. As a result of this feedback, the rule was modified to require three business
days instead of one business day.

Rule 5160-46-04:

Since February of 2023, ODM collaborated with Ohio Association of Medical Equipment
Services and the representatives of organization providers including home modification
and adaptive and assistive devices waiver service providers to hold a stakeholder
advocacy feedback group on the topic of supplemental adaptive and assistive devices.

As results of these meetings and written feedback submitted, the following changes to
this rule were made:

o Decreased in-service continuing education requirements for non-agency personal
care providers from twelve to six.

o Added allowance for service to be combined with other waiver services to meet
the assessed needs of the individuals (a combination of services may be
authorized to complete a job).

Feedback received throughout 2023 from a variety of stakeholders through informal
feedback opportunities such as meetings and emails also resulted in the changes made to
this rule.

11. What scientific data was used to develop the rule or the measurable outcomes of the rule?
How does this data support the regulation being proposed?

No scientific data was used to develop the rules or the measurable outcome of the rules.

12. What alternative regulations (or specific provisions within the regulation) did the Agency
consider, and why did it determine that these alternatives were not appropriate? If none,
why didn’t the Agency consider regulatory alternatives? Alternative regulations may include
performance-based regulations, which define the required outcome, but do not dictate the
process the regulated stakeholders must use to comply.

No alternative regulations were considered, as this regulation needs to align with state and
federal requirements. There is no regulatory alternative that would have had less of an adverse
impact on businesses that would meet CMS approval.

13. What measures did the Agency take to ensure that this regulation does not duplicate an
existing Ohio regulation?

All regulations regarding the ODM and ODA HCBS waiver programs are promulgated by ODM
and ODA and implemented by ODM and ODA, their designees and providers, as appropriate.
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14.

15.

Likewise, regulations specific to the ODM-administered waiver programs are promulgated by
ODM and implemented by ODM, its designees and providers, as appropriate. Where applicable,
both agencies have worked together to ensure there’s no duplication among their respective
regulations.

Please describe the Agency’s plan for implementation of the regulation, including any
measures to ensure that the regulation is applied consistently and predictably for the
regulated community.

Before the proposed amendments to these rules take effect, ODM will post them on ODM’s
website.

Through regular monitoring activities, ODM and its designees will monitor ODM-certified
providers for compliance.

Adverse Impact to Business

Provide a summary of the estimated cost of compliance with the rule(s). Specifically, please
do the following:

Identify the scope of the impacted business community, and

All nursing facility based waiver service providers within the PASSPORT, Assisted Living, Ohio
Home Care and MyCare Waiver Programs.

Quantify and identify the nature of all adverse impact (e.g., fees, fines, employer time for
compliance, etc.).

The adverse impact can be quantified in terms of dollars, hours to comply, or other factors;
and may be estimated for the entire regulated population or for a representative business.
Please include the source for your information/estimated impact.

Identify:

OAC rule 5160-44-11 requires providers of home delivered meals to obtain a food operations
license or other applicable license or certificate. Providers must develop, implement and
maintain evidence of a training plan for staff that includes orientation and annual continuing
education. Administrative costs may be incurred due to the requirement that delivery instructions
are provided to the delivery driver and when notification must be made to individuals that the
meal will be delayed. Per the LSC guidelines, the rule is being filed as rescind/new as more than
fifty percent of the rule is being amended with the addition and rescission of text. The
amendments did not add additional adverse impact.

OAC rule 5160-44-12 requires that home maintenance and chore service providers be an agency
or non-agency provider that has been approved by ODM or certified by ODA as a Medicaid
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provider of home maintenance and chore services. Home maintenance and chore service
providers must submit a fixed cost proposal to perform the services submitted under a referral
issued by ODM, ODA or their designee regarding an individual's service needs. The provider
must also:

O

Maintain and upon request, furnish proof of appropriate qualifications to perform services
requiring specialized skills such as electrical, heating/ventilation and plumbing work.
Maintain and upon request, furnish proof of licensure, insurance and bonding for services
from applicable jurisdictions.

Maintain and upon request, furnish a list of the chemicals or substances used for each
proposal.

Furnish the individual and ODM, ODA or their designee a warranty that covers the
workmanship and materials involved in performing the service, as applicable.

Provide documentation to ODM, ODA or their designee that the service was completed
in accordance with the agreed upon specifications using the materials and equipment
cited in the proposal.

Provide documentation to ODM, ODA or their designee that the service was tested, is in
proper working order and is usable by the individual, if applicable.

OAC rule 5160-44-13 requires home modification service providers to submit a fixed cost
proposal for services. Prior to beginning a job, the provider shall obtain all permits and pre-job
inspections, as well as post job inspection reports as required by law or any homeowner’s
association. Home modification providers must provide documentation of service completion in
accordance with the agreed upon specificati