
4301:1-1-65 Procedure for hearings before the liquor control commission.

(A) When the director of the department of public safety or the superintendent of the
division of liquor control, acting pursuant to the provisions of the Liquor Control
Act or rules of the commission or the division of liquor control, cites a permit
holder to appear before the commission to show cause why the permit should not
be revoked, suspended, or cancelled, the liquor control commission shall, at least
fifteen days prior to the date of such hearing, send a notice of such hearing by
certified mail, return receipt requested, to the holder of the permit at the address set
forth in the permit. Such notice shall specify the alleged violation and the date,
time, and place of such hearing, and such hearing shall take place not less than
fifteen days after the date of the mailing of such notice by the liquor control
commission.

(B) When the superintendent of the division of liquor control refuses to issue, renew, or
transfer any permit, the superintendent, or the superintendent's designate, shall by
certified mail, return receipt requested, send to the applicant so refused notice of
such order to the permit premises and a copy of such notice to the applicant's
attorney of record. If the applicant does not have a permit in effect at that location,
the notice shall be sent to the applicant's last known address via certified mail,
return receipt requested, and a copy of the notice to the applicant's attorney of
record. The notice shall set forth the reasons for the superintendent's action, refer to
the law or rule directly involved, and state that the applicant shall be afforded a
hearing by the commission if requested within thirty days from the date of mailing
the notice. When any such notice sent by certified mail, return receipt requested, as
required by this rule, is returned because of failure or refusal of delivery, the
superintendent of the division of liquor control, or the superintendent's designate,
shall send such notice by regular mail to the applicant at the applicant's last known
address. Any applicant who files a notice of appeal of the order with the
commission shall attach a copy of the order to the notice of appeal. No appeal filed
more than thirty days from the mailing date of the order shall be heard by the
commission except for good cause shown by the appellant.

After receipt of such notice of appeal from the applicant so refused, the commission
shall, by certified mail, send to the applicant so appealing, at the address stated in
the request for appeal, a notification of the date, time, and place for such hearing
and a copy thereof to the attorney of record of the appellant. The date for such
hearing shall not be less than seven days or more than fifteen days after the date on
which the commission receives the notice of appeal.

In the event that the commission in unable to hear an appeal from an order of the
superintendent rejecting an application for renewal of a permit, the commission
may, upon application in writing from the applicant, grant in writing such applicant
the right to continue operation of the business until such time as an appeal is heard
and a final order of such appeal is made by the commission.
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This procedure shall be applicable to all other actions of the superintendent which
are appealable to the commission.

(C) In all hearings before the commission, the procedure shall be as follows:

(1) The party with the burden of proof must first produce evidence and the
respondent may then produce evidence.

(2) The party with the burden of proof may offer evidence in rebuttal.

(3) The commission may, in its discretion, hear arguments.

(D) In all hearings before the commission, and the determination thereon, the production
of evidence shall be governed in general by the rules of evidence and burden of
proof required by Ohio courts in civil cases. The parties may be represented by
counsel at such hearing. The hearing shall be conducted, with respect to the
administration of oaths, taking of depositions, issuing of subpoenas, the
compulsory attendance of witnesses, and the production of books, accounts, papers,
records, documents, and testimony, in accordance with section 4301.04 of the
Revised Code.

Pursuant to the provision contained in section 4301.04 of the Revised Code, all
requests for subpoenas to be issued by a party other than the liquor control
commission, the department of public safety, or the division of liquor control shall
be made in writing to the liquor control commission at least five days in advance of
such hearing.

(E) In hearings before the commission, the burden of proof shall rest upon:

(1) The department of public safety or the division of liquor control, respectively,
with regard to administration citations issued by them;

(2) The division of liquor control, with regard to any appeal, filed by the permit
holder or applicant, of an order rejecting the issuance, transfer, or renewal of
the permit;

(3) The legislative authority or board, with regard to any appeal filed by them;

(4) The former permit holder, with regard to any permit that has expired through
failure to be renewed;
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(5) The applicant, with regard to the discretionary waiver of the provisions of rule
4301:1-1-08 of the Administrative Code;

(6) The complainant, with regard to complaints filed pursuant to section 4301.27 of
the Revised Code;

(7) The tax commissioner, with regard to the nonrenewal of any permit pursuant to
division (D) of section 4303.271 of the Revised Code, due to the
identification of the permit holder as being delinquent in filing any sales or
withholding tax returns, as being liable for outstanding sales or withholding
tax, penalties, or interest, or identified as having been assessed by the
department of taxation; or

(8) The agency responsible for collecting any excise tax, of which the failure of the
permit holder to pay subjects the permit holder to suspension or revocation by
the commission pursuant to section 4301.25 of the Revised Code.

(F) Any hearing may be postponed or continued by the commission on its own motion or
at the request of any party for such period of time and upon such terms as the
commission may prescribe. The party requesting continuance shall submit to the
commission, at least five days prior to the date set for the hearing, a written request
stating the reason for the desired continuance.

(G) Any attorney, appellant, permit holder, witness, or any other person who conducts
himself or herself in a disorderly or contemptuous manner in any hearing before the
commission, or about the offices of the commission, or who obstructs or delays or
attempts to obstruct or delay the orderly submission, hearing, determination, or any
matter before the commission may be reprimanded or suspended from practice
before the commission for such period as the commission may determine. Each
violation will constitute a separate case for reprimand or suspension.

(H) Any attorney who at any hearing makes a fraudulent statement or representation to
any member of the commission, or who presents to, files with, or sends to the
commission any statement that he or she knows contains false statements or
representations may be suspended from practice before the commission for such a
period of time as the commission may determine in each particular case. Each
violation of this rule shall constitute a separate cause for suspension.

(I) Should any party to a hearing desire a rehearing or reconsideration by the commission,
such party shall make known such desire in writing within fifteen days after a
decision is rendered by the commission and shall accompany the motion with a
verified statement setting out the grounds upon which such rehearing or
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reconsideration is sought. Should the grounds be newly discovered evidence not
available at the time of the former hearing, the party shall state the nature of the
evidence. Grounds for rehearing shall be for the following five causes only:

(1) For mistake, neglect, or omission on the part of the successful party or
irregularity in obtaining a favorable decision or order on the part of the
successful party.

(2) For fraud practiced by the successful party in obtaining a favorable decision or
order.

(3) For unavoidable casualty or misfortune, preventing any party from prosecuting
an appeal pending before the commission.

(4) When a decision or order was obtained, in whole or material part, by false
testimony on the part of the successful party or any witness on the party's
behalf, which ordinary prudence could not have anticipated or guarded
against.

(5) Newly discovered evidence, material for the party applying for rehearing, which
with reasonable diligence could not have been discovered and produced at the
hearing and which is not merely corroborative of evidence produced or
offered at the hearing.

(6) Grounds for a motion for reconsideration may be any of the above or any other
reason contended to be a basis to modify the original decision.

(J) At all hearings before the commission, a record of the testimony shall be taken.

(K) In the event of a tie vote by the commission, the same shall constitute an affirmance
of the action taken by the director of the department of public safety or the
superintendent of liquor control.

(L) In any hearing within the commission's jurisdiction, the commission may appoint a
referee or examiner to conduct the hearing. The referee or examiner shall have the
same powers and authority in conducting the hearing as is granted to the
commission. Such referee or examiner shall have been admitted to the practice of
law in the state and be possessed of such additional qualifications as the
commission requires. The referee or examiner shall submit to the commission a
written report setting forth his/her findings of fact and conclusions of law and a
recommendation of the action to be taken by the commission. A copy of such
written report and recommendation of the referee or examiner shall within five days
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of the date of filing thereof, be served upon each party or his/her attorney or other
representative of record, by certified mail. Either party may, within ten days of
receipt of such copy of such written report and recommendation, file with the
commission written objections to the report and recommendation, which objections
shall be considered by the commission before approving, modifying, or
disapproving the recommendation. The commission may grant extensions of time
to either party within which to file such objections. No recommendation of the
referee or examiner shall be approved, modified, or disapproved by the commission
until after ten days after service of such report and recommendation as provided in
this provision. The commission may order additional testimony to be taken or
permit the introduction of further documentary evidence. The recommendation of
the referee or examiner may be approved, modified, or disapproved by the
commission and the order of the commission based on such report,
recommendation, transcript of testimony and evidence, or objections of the parties,
and additional testimony and evidence shall have the same effect as if such hearing
had been conducted by the commission. No such recommendation shall be final
until confirmed and approved by the commission as indicated by the order entered
on its record of proceedings, and if the commission modifies or disapproves the
recommendations of the referee or examiner, it shall include in the record of its
proceedings the reasons for such modification or disapproval.
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