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The Common Sense Initiative was establisbdeby Executive Order 2011-01K and placed
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should
balance the critical objectives of all regulabns with the costs of compliance by the
regulated parties. Agencies should promote transparency, consistency, predictability, and
flexibility in regulatory activi ties. Agencies should priotize compliance over punishment,
and to that end, should utilize plain langage in the development of regulations.

Requlatory Intent

1. Please briefly describe the drafregulation in plain language.

OAC 5101:2-53-03, "Determination of Indian status, tribal eligipdnd membership"
describes provisions for determining a childdian heritage and pviding notice to the

tribe or the Bureau of Indiaiffairs. Language from rule 5101:2-53-04 has been merged
into this rule. This rule has been reorganittedrovide clarity. Corrections were made to
the addresses for the Bureau of Indian Affaird tre regional office of the Bureau of Indian
Affairs. Additionally, some language has beemoged from this rule as it is duplicative of
other rules.

77 SOUTH HIGH STREET | 30TH FLOOR | COLUMBUS, OHIO 43215-6117
CSIOhio@governor.ohio.gov

BIA p(108977) pa(202661) d: (446079) print date: 07/16/2025 11:54 AM



OAC 5101:2-53-05, "Voluntary placement for temporary custody of Indian child" describes
the responsibilities of the Public Childrenr8ees Agencies (PCSAs) and the Private Child
Placing Agencies (PCPAs) when a temporary agreement for temporary custody of an Indian
child has been requested by a pa custodian. This ruleas been reorganized to provide
clarity.

OAC 5101:2-53-06, "Emergency removal anddluntary custody of Indian children™
describes the responsibilities of the PCSAs and PCPAs arhérdian child is in the
agency's custody. Language from rule 5101:2%3as been merged intaus rule and the
title of the rule has been chamjg® reflect the addition of thianguage. This rule has been
reorganized to provide clayit Additionally, some language has been removed as it is
duplicative of other rules.

OAC 5101:2-53-08, "Placement preference of Indiaitdren™" describes the requirements of
the PCSAs and PCPAs when an Indian chileémoved from home and the requirements to
place the child in accordancaetlwthe ICWA placement preference. Language from rule
5101:2-52-02 has been merged into this.riddditionally, language has been added to
clarify placement priorities.

. Please list the Ohio statute authorizig the Agency to adopt this regulation.

Rule Number Statutory Authority
5101:2-53-03 5103.03, 5153.16
5101:2-53-05 5103.03, 5153.15, 5153.16
5101:2-53-06 5103.03, 5153.16
5101:2-53-08 5103.03, 5153.16

. Does the regulation implement a federal regirement? Is the proposed regulation

being adopted or amended to enable theade to obtain or maintain approval to
administer and enforce a feéral law or to participate in a federal program?

Yes. Rules 5101:2-53-03, 2-53-05, 2-53-06] ar63-08 implement the Indian Child
Welfare Act (ICWA), as reauthorized by theHi@ and Family Services Improvement Act"
of 2006. They are being amended as partefitre year review and enforce the provisions
of the ICWA.

. If the regulation includes provisions not specifically required by the federal
government, please explain the ration& for exceeding the federal requirement.

The requirements of these rules do exceed the federal requirements.
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5. What is the public purpose for this regulatio (i.e., why does the Agency feel that there
needs to be any regulatiomn this area at all)?

The purpose of the regulationnmle 5101:2-53-03 is to provédprocedures for determining
whether a child who may have ladi heritage is a member of@rgible for membership in a
tribe and therefore subjet ICWA regulations.

The purpose of the regulationnme 5101:2-53-05 is to ensulteat voluntary placement for
temporary custody cases that are subject WAGire conducted inompliance with ICWA
regulations.

The purpose of the regulation in rule 5101:26&3is to ensure that agencies are in
compliance with state law and with ICWA regiidaas when emergency removal of an Indian
child from his or her home is necessary.

The purpose of the regulationrule 5101:2-53-08 is to ensuiteat an Indian child who is
removed from his or her home is placed iatsubstitute care setting in accordance with the
placement preferences outlined by the ICWA.

6. How will the Agency measure the success ofitregulation in terms of outputs and/or
outcomes?

Compliance with rules 5101:2-53-03, 2-53-85%3-06, and 2-53-08 is not being tracked.
However, agencies undergo compliance regiewce every two years as part of the
recertification process which includes comptianwith the requiremesiof these rules.
Agencies are expected to comply withA8 regulations whenever applicable.

Development of the Regulation

7. Please list the stakeholders included by ¢hAgency in the development or initial review
of the draft regulation.
Rules 5101:2-53-03, 2-53-05, 2-53-06, and 2-53v6&: reviewed during the Partners For
Ohio's Families (PFOF) Initiative. Stakeholdersluded county agency staff. The clearance
period for these rules was 4/16/2013 through 4/30/2013.

8. What input was provided by the stakeholdersand how did that input affect the draft
regulation being proposed by the Agency?

The PFOF committee reviewing these rules made recommendations for removing duplicative
language and clarifying existingnguage. One clearance conminéhat resulted in an

alteration to the draft languages a request to clarify whem agency should begin making
efforts to determine if a child may have Indlaritage. Language waslded to require that

the agency make sufficient inquiry about a fareilpdian heritage dhe first face-to-face

contact after a referral has been screened-in.
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9. What scientific data was used to develop thrule or the measurable outcomes of the
rule? How does this data suppa the regulation being proposed?

Not applicable.

10.What alternative regulations (or specific piovisions within the regulation) did the
Agency consider, and why did it determine that these alternatives were not
appropriate? If none, why didn’t the Agency consider regulatory alternatives?

There were no other alternatives considifior rules 5101:2-53-03, 2-53-05, 2-53-06, or 2-
53-08 as all parties involvedere satisfied with the ruseand the rules mirror federal
language.

11.Did the Agency specifically consider a pedrmance-based regulation? Please explain.
Performance-based regulations define the réepd outcome, but don’t dictate the process
the regulated stakeholders must use to achieve compliance.

Rules 5101:2-53-03, 2-53-05, 2-53-06, and 2-53e@fdiire specific processes in order to
ensure compliance with federal ICWA regulations.

12.What measures did the Agency take to ensut@at this regulation does not duplicate an
existing Ohio regulation?

There is no duplication as these rules spedificaplement the requirements of the ICWA
and there are no otheules that do.

13.Please describe the Agency’s plan for impmentation of the regulation, including any
measures to ensure that the regulation ispplied consistently and predictably for the
regulated community.

When the rules are final filed, a transmittal lettél be generated explaining the changes to
the rules and the rationale for the changes. The transmittal letters can be viewed at
http://emanuals.odjfs.state.oh.us/emanuals/GetDocument.do?nodeld=%23node-
id(59)&docld=Document(storageB3 9 REPOSITORY%2CdoclD%3D%23node-
id(87890))&locSource=input&ddmc=%24REP_ROOT%24%23node-
id(87890)&version=8.0.0

77 SOUTH HIGH STREET | 30TH FLOOR | COLUMBUS, OHIO 43215-6117
CSIOhio@governor.ohio.gov

-4-




Adverse Impact to Business

14.Provide a summary of the estimated cost afompliance with the rule. Specifically,
please do the following:
a. ldentify the scope of the inpacted business community;

The rules in Chapter 5101:2-53 contegquirements for private child placing
agencies. Requirements must be met taink#nd/or maintain certification by the
State of Ohio. There are currently 26 dexti private child placing agencies in Ohio.

b. ldentify the nature of the adverse impacte.g., license fees, fines, employer time
for compliance); and

5101:2-53-03 — Requires the agency to mald@icient inquiryregarding a child's
Indian heritage and to nogithe child's possible tribe regarding court actions for
removal or custody.

5101:2-53-05 — Requires the agency to stilbmotification of a voluntary placement
agreement to the designated agent of a chiitds or the tribal court and document in
the case record variswcustody information.

5101:2-53-06 — Requires the agency to ndtify parents or Indian custodian and the
Indian child's tribe or tribatourt of all juvenile counproceedings involving foster
care placement, termination of parentghts, pre-adoptive or adoptive placement
and send various notification reportsthe court and ajparties involved.
5101:2-53-08 — Requires the agency to fwlthe placement preferences outlined in
the ICWA when placing an Indn child in a substitute aasetting. The agency must
provide a placement report to ODJFS.

c. Quantify the expected adversémpact from the regulation.
The adverse impact can be qui#ied in terms of dollars, hours to comply, or other
factors; and may be estimated fordtentire regulated population or for a
“representative business.” Please include the source for your information/estimated
impact.

Efforts have been made to obtain an exangblthe cost when a private child placing
agency is required to imganent ICWA regulations. ODJFS licensing staff and the

Ohio Association of Child Caring Agenci@@ACCA) were asked to obtain feedback
from private child placing agencies that have had experience implementing these
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regulations. Licensing stadind OACCA have been unable to determine any private
child placing agencies that have had egee implementing the ICWA regulations.

15.Why did the Agency determine that the regulabry intent justifies the adverse impact to
the regulated business community?

The adverse impact is necessary to emsompliance with federal regulations.

Requlatory Flexibility

16.Does the regulation provide any exemptioner alternative means of compliance for
small businesses? Please explain.

There are no exemptions and no alternative means of compliance for rules 5101:2-53-03, 2-
53-05, 2-53-06, or 2-53-08.

17.How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and firsttime offenders) into implementation of the
regulation?

There are no fines or civil penalties for noompliance with theseiles other than the
forfeiture of certificatiorthrough denial or revocation.

18.What resources are available to assist small businesses with compliance of the
regulation?

ODJFS has regional offices with licensing spedslisat will be asigned to assist the
agency in compliance with the requirenseat chapter 5101:83 when the agency
determines that a child may have Indian heritage.
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*** DRAFT - NOT YET FILED ***

5101:2-53-03 Determination of Indian status, tribal eligibility and
membership.

(A) The public chlldren services agency (PCSA) or the pnvate ch|Id placmg agency
(PCPA) .
eh+lel—s+nd+enstatusshallfollow aII of the Indian ch|Id welfarerulesandqmdellnes
asoutlinedby the Indian Child Welfare Act (ICWA) asreauthorizedy the "Child
andFamily ServicedmprovementAct” of 2006. Failure to identify Indian children
can nulllfy court proceedlngs that have not been conducted |n accordancthmth

(B) For eachreferralthe agencyscreendn. the agencyshall make sufficient inquiry to
determinewhethera child or a family memberof the child is a memberor eligible
for membershipin _an Indian tribe upon the initial face to face contactwith the
child'sparent.guardianor custodian.

B} C) Upen-preliminary-contactwith—afamibh—HIf the child's parentsguardianor

custodian are unavailable or unable to provide information regarding the Indian
heritage, the agency shall consider the following and document in the case record:

(1) A consultation with relatives or collaterals providing information which
suggests the pareafidor the child mayor maynot beof Indianheritage.

(2) An examination of any other information bearing on the determination of the
child's Indian heritage, such as a review of all documentation in the file,
including contact with previous caseworkers amd communication from
other sourcesie-€.4., Indian tribes and Indian organizations).

(D) WHhenlf the agencyis initiating court actionfor removalor custodyof the child and
information is obtained that suggests a child may be of Indian heritage but the tribe
cannot bedeterminedientified, the agency shall contact the bureau of Indian
affairs (BIA), pursuant to paragraph (E) of this rule, to determine if:

(1) The birth place of the child or parent is known to be a common residence of an
Indian family.
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(2) The surname of the child or parent is one identified to be common among
members of Indian tribes.

(E) If the agencyis initiating court action for removal or_custody of the child and
information is _obtainedthat suggestsa child is of Indian heritage,is a tribal
memberor_is _eligible for membershipand a tribe or possibletribes have been
identified,the agencyshalldo all of thefollowing:

(1) Contactthe tribe or possible tribes within fourteen days of the date the
informationwasobtained:and

(2) Submita requesto the tribe by certified letter for written verification from the
tribe regardingthe child's eligibility for tribal membership.The agency's
inquiry to the tribe shall be sent"return receiptrequestedto a membership
committee, an_enrollment clerk, or individual who is accustomedto
respondingto questionsabout tribal membership.If the tribe does not
respond.the caseworkershall contactthe tribe by telephoneand document

contactsmadein the caserecord.Sourcesof verification include,but are not
limited to, thefollowing:

(a) "U.S. Bureau of Indian Affairs, Minneapolis Area Midwest Regional
Director,Bureauof Indian Affairs, OneFederalDrive, Room550, Fort
Snelling,Minnesotab5111-4007."

(b) "Bureau of Indian Affairs, MS-4606-MIB, 1849 C Street, N.W.,
WashingtonD.C. 20240."

(3) Bring to the juvenile court's attention, if applicable, any documentation

submittedby the tribe and the agency'sefforts to verify the child's Indian
status.

(4) Includethefollowing informationwith the petitionfiled in suchproceeding:

(a) The name.age.tribal affiliation(s) and last known addresf the Indian
child.

(b) The nameandaddressof the child's parent(s)and/orIndian custodian(s),
if any, and tribe. The agencyshall provide a detailed explanationof

active efforts madeto locate the parents,Indian custodianand/orthe
Indian child'stribe.

(c) A detailedaccountof the circumstancesvhich led the agencyto conclude
thatthe child would sufferimminentphysicaldamageor harm.

(d) A specific plan of action the agencyis following, including services
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provided,to restorethe child to his or her parent(s)r Indian custodian,
or to transferthe child to thejurisdiction of the appropriatdndiantribe.

(F) If the juvenile court takes action to verify the child's Indian heritage, the agency shall
provide the court with assistance if so requested.

family in filing required paperwerdocumentsf the family wishesto submitan

applicationfor the child to becomea memberof his or hertribe.

(H) A child who is effieially determined by the tribe not to be a member nor eligible
for membership is not subject to the requirements of the ICWA. Once tribal
ineligibility has been determined, tribal status should be clearly documented in the
case record, along with the date and source of documentation. In such cases, agency
staff shall:

(1) Document in the case record steps taken to determine the child's Indian/tribal
ancestry and the tribe's written statement declaring the child ineligible for
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membership.

(2) Incorporate in any court hearing the tribe's written statement declaring the child
ineligible for membership.
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Replaces: part of rule 5101:2-53-04

Effective:

R.C. 119.032 review dates:

Certification

Date

Promulgated Under: 119.03
Statutory Authority: 5103.03, 5153.16
Rule Amplifies: 5103.03, 5153.16

Prior Effective Dates: 4/1/87, 2/1/03, 04/20/2008



*** DRAFT - NOT YET FILED ***

5101:2-53-05 Voluntary placement for temporary custody of Indian child.

(A) A public children services agency (PCSA) or private child placing agency (PCPA)
may accept a voluntary placement agreement for temporary custody of an Indian
child from a parent, guardian or Indian custodian for the purpose of placing the
child in substitute care only if the agreement is executed upon an JFS 01645
"Agreement for Temporary Custody of Child" (rev. 4/2006) and is recorded before
a juvenile court, or a tribal court, if jurisdiction has been transferred there.

(B) The agency shall submit a notification of the voluntary placement agreement to the
tribe's designated agent or tribal coytirsuantto rule 5101:2-53-030f the
AdministrativeCode. The tribestill retains the right to participate as an interested
party or to intervene at any point, even if the tribe has declined to be involved.

(C) An agency shall abide by the agreement for temporary cugeligiesrequirements
set forth in rules 5101:2-42-06, 5101:2-42-07 and 5101:2-42-08 of the
Administrative Code, and sha#lbserreand document in the child's case record
that:

(1) The agreement for temporary custody was not executed until at least ten days
after the birth of the Indian child. Any consent given prior to, or within ten
days after, birth of the Indian child shall not be valid.

(2) The terms and consequences of the agreement for temporary cgsigéige
were fully explained in detail. If the agency has reason to believe that the
parent or Indian custodian will not understand the agreement for temporary
custody because of possible limited English proficiency, a copy of the
agreement shall be sent to the bureau of Indian affairs (BIA) area office
nearest to the residence of that person, and a regsiesiade of BIA to
arrange for translation in the language that the parent or Indian custodian best
understandsThe voluntary agreementor temporarycustody shall not be
executeduntil it has beentranslatedinto the languagethat the parentor
Indian custodiarbestunderstands.

(3) The parentor legal guardianis requestinghe agencytake custodyandprovide
servicesbecaus®neof thefollowing conditionsexists:

(a) The child cannotremainat homedueto a temporarycrisisin the family,
andcannotsafelystaywith a memberof the extendedamily or another
responsibledultwell knownto the child.

(b) The child needsto be placedoutsidethe home due to problemsin the
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family that could compromisethe safety of a family member.and a
placement of limited duration with assistancefrom the agency
providing intensive servicesthat are likely to reunite the family and
reducethe safetyconcernss needed.

(4) Theparentor legalguardianor custodians immediatelyandtemporarilyunable

to fulfill_his or herparentakesponsibilitiesandthis inability will bealleviated
with short-termplacement.

(D) Any parent or Indian custodian may withdraw consent to a foster care placement

under law at any time, orally or by written notification and, upon such withdrawal,
the child shall be returned to the parent or Indian custodian.

(E) If a parent or Indian custodian request the termination of the voluntary agreement and
the agency has reason to believe the child will be unsafe if returned home to the
parent or Indian custodian, the agency shall submit a request to the juvenile court
requesting temporary or permanent custody.
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Effective:

R.C. 119.032 review dates:

Certification

Date

Promulgated Under: 119.03

Statutory Authority: 5103.03, 5103.15, 5153.16
Rule Amplifies: 5103.03, 5103.15, 5153.16

Prior Effective Dates: 4/1/87, 1/1/90, 2/1/03, 04/20/2008



*** DRAFT - NOT YET FILED ***

5101:2-53-06 Emergency removal and tvelantary- involuntary custody of
Indian children.

(A) A public childrenservicesagency(PCSA) cantake emergencyprotectivecustodyof
any Indian child pursuant to paragraph (C) of rule 5101:2-39-01 of the
AdministrativeCoderegardles®f the jurisdictionalstatusof his or hertribe aslong
asthechild is in dangerf imminentphysicaldamageor harm.

(B) When emergencywemoval of a child from his or her own homeis necessarythe
PCSA shall considerthe child's racial or_ethnic backgroundto determinelndian
heritage. In_such caseswhere the circumstancesduring the removal are not
favorableto identify or inquire if a child is of Indian heritage.uponthe agency's
initial contactthe caseworker shalltakethe requiredstepsto determinethe Indian
statusof eligibility and membershipThe agencyshall actin accordancewvith the
requirementsetforth in paragrapH{C) of rule 5101:2-53-03f the Administrative
Code.

AY(C) Prior to an involuntary custody court proceeding, tresle-childrenservees
agerey{RCSA PCSA or private child placing agency (PCPA) shall provide the
court with information which either proves or suggests a child is a member of an
Indian tribe and is eligible to be within the jurisdiction of a tribal court pursuant to
rule 5101:2-53-03 of the Administrative Code.

{S)(D) Neticesshallbe-sentby-the-ageneyto The agencyshall notify the parents or

Indian custodian and the Indian child's tribetribal court, region director at the
bureau of Indian affairs (BIA), and the U.S. secretary of the intesfaall juvenile
court proceedingsnvolving foster care placementterminationof parentalrights,
pre-adoptiveor adoptiveplacementA—reticeshalHbe-sent The agencyshall send

the notice by registered mail with "return receipt requested” and the notice shall
include:

(1) The name of the Indian child.
(2) The Indian child's tribal affiliation.

(3) A copy of the petition, complaint, or other document by which the proceeding
was initiated.
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(4) The name of the petitioner and the name and address of the petitioner's attorney.

(5) A statement of the right of the parent or Indian custodian and the child's tribe to
intervene in the proceeding.

(6) A statement of the right of the parent or Indian custodian and the Indian child's

tribe that no temporary or permanent court commitment proceeeing
shall be held until at least ten days

after the parent or Indian custodian and the Indian child's tribe have received
notice of the agency's intention to commence such an involuntary court
action. This statement shall also include the provision that, upon request, the
parent or Indian custodian or the Indian child's tribe shall be granted up to
twenty additional days to prepare for the proceedings.

(7) The location, mailing address, and telephone number giittemile court.

(8) A statement of the right of the parent or Indian custodian or the Indian child's
tribe to petition thejuvenile court to transfer the proceeding to the Indian
child's tribal court.

(9) A statement of the potential legal consequences of an adjudication on future
custodial rights of the parents or Indian custodians.

(10) A statementm—the—neﬂee%e—the—hﬂra%%be—that—anee—elﬂd—eus&edy

m#ermaﬂeﬁn+eFder—te—e%eFe|setheJeﬂbesﬂghI—Hnde#heaet egardlngthe

confidentialnatureof child custodyproceedings.

(E) If thereis reasorto believethatthe parentor Indian custodianwill not understandhe
noticebecaus®f possiblelimited Englishproficiency,a copy of the noticeshallbe
sentby the agencyto the BIA areaoffice nearesto the residenceof that person,
andareqguesimadeof BIA to arrangefor translationin thelanguagehatthe parent
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or _Indian custodianbest understandsThe PCSA or PCPA shall documentthe
requestor translationn thefile.

(F) Theagencyshallnotify thetribe'sdesignatecigentor tribal courtaffectingtheir tribal
memberevenif thetribe hasdeclinedto be involved. The tribe retainsthe right to
participateasaninterestedartyor to interveneat any pointin the proceeding.

B3}(G) If the identity or location of the parent or Indian custodian and the tribe cannot be
determinedlentified, the agency shall send the same type of notification identified
in paragrapiB}(D) of this rule in the same manner to the region director at BIA
and U.S. secretary of the interior, who shall have fifteen days after receipt to notify
the parents or Indian custodian and the tribe.

(H) When If the agency recommends foster placement, an affidavit documenting
active efforts shall be submitted to the coartd-eentatrscontaining all of the
following information andrecerdin-thecaserecerd

(1) A description of active efforts to coordinate with the child's tribe or any
Indian organization in assisting the Indian parent or Indian custodian with
services needed tawveid prevent the need for placement, and an explanation
of why these services were unsuccesgiuhaintainingthe child in thehome.

£3}(2) An explanation of why the child cannot be protected from serious emotional
or physical harm if the child remains in the home even if services are
provided to the child and family.

“4)(3) An explanation of the diligent efforts made to contact the child's extended
family about providing a placement for the child or, if any members are not
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known, diligent efforts made to contact the child's tribe and other local Indian
organizations for assistance in identifying and contacting extended family,
other tribal members, or Indian families for placement.

£)(1) The agency shall submit a report that contains the following information at the
review hearing:

(1) A descriptionof active effortsto reunify the family sincethe lastdispositionor
review hearing and if those efforts were not successful,an explanation
regardingwhy.

(2) That efforts were madeby the agencyto arrangefor the child's visitation with
extendedamily, or with othertribal membersio ensurethe child's ongoing
participationin his or herculture.

)(3) A statement of family changes needed to correct the problems necessitating
intervention, with timetables for accomplishing them.

&(4) A description of services to be provided to assist the family, specifically
identifying those made available with assistance from the tribe or an Indian
organization.

3}5) A description of services to be provided to ensure the child's ongoing
connection tdaystherhis or her culture while placed outside of his/her family,
including attendance at significant cultural events.

£4)(6) A description of actions to be taken by the parents to correct the identified
problems, and of the parents' compliance with the case plan thus far.

6B)(7) Fhe-ageneyshaltbe-ableto-documentA statement that active efforts have

been made to provide services to rehabilitate or prevent the breakup of the
Indian family and that these efforts were not successful.

H(J) If theagencypetitionsthe courtfor terminationof parentalrights, Frethe agency

shall actin—aceordancewith—the—requirementsand-policies-setforth—in—rule
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requestingerminationotparentalrightsto-the-eourt, include the followingierms
shedldbeinreludednformationin the petition:

: J Q- N ha Admini ne nde
6 G Y 68—y

(1) The description of circumstances supporting the grounds for termination.

(2) A description of the active efforts made to provide remedial services and
rehabilitative programs as coordinated efforts to prevent the breakup of the
family and why these efforts were unsuccessful.

(3) A description of the active efforts made to assist the Indian parent or custodian
with services needed to avoid termination of parental rights and an
explanation of why these efforts were unsuccessful.

(4) An explanation of why the child cannot be protected from the identified
problems in the home.

(5) A summaryof thetribe'spositionregardingthe permanencwlan,includingany
attachmentsr supportinodocumentsentby thetribe to theagency.

(6) An explanation of theaetive effortsseughtin—the-placementpreferenceand
: I hild's_tribe. tod farmily- hor loeal ;

£8)}(7) A description of arrangements made by the agency to ensure visitation
protected and all efforts made teuppert maintain the child's cultural
connections.

£9)(8) A permanency plan for the child.
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. ol phvsicald hechild.

)(K) Upon the agency's determination that there are compelling reasons not to pursue
terminatingterminationof parental rightor reunification, the agency shatbbmit
petition the court for a planned permanent living arrangemebt—the
eewrdisposition. The planned permanent living arrangemepbs petition shall
include the following:

(1) Documented facts and circumstances refuting the grounds for termination of
parental rights. The agency has to show that although the child cannot be
returned home, termination of parental rights is not in the child's best interest.

(2) A description of why the planned permanent living arrangement is in the child's
best interest.

(3) A description of the active efforts made to provide remedial services and
rehabilitative programs as coordinated efforts to prevent the breakup of the
family and why these efforts were unsuccessful.

(4) An explanation of the active efforts made to contact the child's tribe, extended
family, and other local Indian organizations for assistance in identifying a
culturally appropriate placement for the child.

explanatlon of why the ch|Id cannot be moved toa placement that meets the
preferences establishegithintSW-A-in accordancewith rule 5101:2-53-08
of the AdministrativeCodeif the child is not placedwith thetribal placement

preference.

(6) A description of arrangements made by the agency to ensure visitation with
extended family, or, if there is no extended family, with other tribal members,
to support the child's cultural connections.

(7) A summary of the tribe's position regarding the permanency plan, including any
attachments or supporting documents sent by the tribe to the agency.

(8) A plan to ensure the stability of the planned permanent living arrangement.
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*** DRAFT - NOT YET FILED ***

5101:2-53-08 Placement preference of Indian children.

(A) When the public children servicesagency(PCSA) or private child placing agency
(PCPA) hastemporarycustodyof an Indian child, it shall selecta substitutecare
settingthatis consistentvith the bestinterestandspecialneedsf the child andthat
meetshefollowing criteria:

(1) Is consideredhe leastrestrictive.mostfamily-like settingavailableto meetthe
child'semotionalandphysicalneeds.

(2) Is in _close proximity to the homefrom which the child was removedor the
homein which the child will be permanenthplaced.

(3) Is in _close proximity to the schoolin which the child was enrolled prior to
placement.

(4) Is designedo enhancéhelikelihood of achievingpermanencylangoals.

(5) Is ableto providea safeenvironmenfor thechild.

{S)}(B) In any substitute opreadeptivpre-adoptive placement consideration, the agency
shall consider placement preference to the following in order from least restrictive

to most restrictive:

(1) A member of the Indian child's extended family.
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(2) A foster home licensed, approved, or specified by the Indian child's tribe.

(3) An Indian foster home certified by the Ohio department of job and family
services (ODJFS) or another state agency with such authority.

(4) An institution for children approved by an Indian tribe or operated by an Indian
organization which has a program suitable to meet the Indian child's needs.

(C) The agencyshall attemptto placesiblingsin the samehomeunlessit is notin the
child'sor siblings'bestinterest.

(D) When the Indian child's tribe establishes a different order of preference by resolution
for a non-adoptive substitute care placemdibradeptive) or an adoptive
placement, the agency or court effecting the placement shall abide by the tribe's
order so long asthe placements the leastrestrictive setting appropriateto the
particularneedsf thechild.

(E) In any adoptive placement of an Indian child, a placement preference shall be given,
to the following:

(1) A member of the child's extended family.
(2) Other members of the Indian child's tribe.

(3) Other Indian families.

(4) Othernon-Indianprospectiveadoptivefamilies.

(F) If the agency believes that there is good cause not to abide by the order of placement
preference, then its findings shall be based on one or more of the following
considerations:

(1) The request of the biological parents or, when age-appropriate, by the Indian
child.
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(2) The extraordinary physical or emotional needs of the child as determined by a
gualified expert witness.

(3) The unavailability of preferred families after a diligent search for such families
has been conducted.

(G) The burden of establishing the existence of good cause not to follow the order of
placement preference is the responsibility of the agency, if the agency's decision is
that the placement preference not be followed.

(H) Whenevern Indianchild is placedby or leavesthe custodyof anagencythe agency
shallcompletea JFS01646"Reportof Indian Child Placement(rev. 11/2007).The
JES01646shallbe submittedto ODJESor documentedn the statewideautomated
child welfare information system(SACWIS) within fourteencalendardaysof the
child'splacemenbr terminationfrom custody.

(1)_The Indian child's case record shall contain the complete record of placement
determination.
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