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The Common Sense Initiative was establisbdeby Executive Order 2011-01K and placed
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should
balance the critical objectives of all regulabns with the costs of compliance by the
regulated parties. Agencies should promote transparency, consistency, predictability, and
flexibility in regulatory activi ties. Agencies should priotize compliance over punishment,
and to that end, should utilize plain langage in the development of regulations.

Requlatory Intent

1. Please briefly describe the draftegulation in plain language.
Please include the key provisions of thegtgation as well as any proposed amendments.

e 3701-32-01: The rule establishes the definitions for terms used in rules 3701-32-01 to
3701-32-19 and 3701-82-01 to 3701-82-03haf Administrative Code.
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The rule has been amended by adding definitions for acronyms used throughout this
Chapter, including USEPA for the Uniteca&s Environmental Protection Agency,
“HUD?” for the United States Departmeait Housing and Urban Development, and
ASTM for the American Society for Tesgj and Materials;dding a definition of

“bare soil;” and removing “Type C familgay-care home” from the definition of

“child care facility” to algn with statutory language.

e 3701-32-03: The rule sets forth prohibitiams unlicensed personnel performing lead
abatement activities, clarifies federal aratetconflicts of law. The rule further
states when the director may issue cease work orders.

The rule has been amended to clarifgttiin accordance with guidance from the
United States Environmental Protection Aggrthe use of chemical test kits for
sampling when conducting a lead inspection or a lead risk assessment is not
allowable.

e 3701-32-07: The rule sets forth the speaifiquirements for licensure as a lead risk
assessor, including procedures a leskl aissessor may and may not perform.
Additionally, the rule sets fth requirements a lead risk assessor must perform when
performing lead activitiesehd inspections, lead hazaateenings, and lead risk
assessments.

The rule has been amended to remove a reference to “The American Society for
Testing and Materials,ehaving they acronym ASTM.

e 3701-32-09: The rule sets forth the speciquirements for licensure as a lead
abatement worker, including procedures a lead abatement worker may and may not
perform.

The rule has been amended to require thessued, the lead hazard control order is
now required to be included in the wriitpre-abatement plan. Additionally, there
must be a designated lead abatement wavikkbrknowledge of the work scope and is
responsible for maintainingnd providing all onsite papeork present at the work
site at all times when the designated lahdtement contractor or lead abatement
project designer is not onsite.
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This amendment is to allow inspectorgewiew paperwork whiléhe contractor or
project designer is en rauto the project, ratherdh stopping work until the
contractor or projeadesigner is on-site.

e 3701-32-10: The rule sets forth the speciBquirements for licensure as a lead
abatement project designer, includinggedures a lead abatement project designer
may and may not perform. Additionally, thde sets forth theesponsibilities of a
lead abatement project designer on a lead abatement project.

The rule has been amended to removeaeefz to “the United States Occupational
Safety and Health Administratn,” leaving they acronym OSHA.

If issued, the lead hazard cositorder is now required tioe included in the written
pre-abatement plan.

Additionally, there must be a designated lead abatement worker with knowledge of
the work scope and is responsible for reimng and providingll onsite paperwork
present at the work site at all times witlea designated lead abatement contractor or
lead abatement project designer is not onsite.

This amendment is to allow inspectorgewiew paperwork whiléhe contractor or
project designer is en rauto the project, ratherdh stopping work until the
contractor or projeadesigner is on-site.

e 3701-32-12: The rule sets forth the regments for clearance examinations
conducted on lead abatement and non-leateatent projects. Specifically, the rule
sets forth when clearance examioas are required, who may perform the
examination, and how the clearance examimgtiare to be performed. Further, the
rule sets forth when addition@xaminations are needed.

The rule has been amended to remove reference to “The American Society for
Testing and Materials,ehaving they acronym ASTM.

The phrase “child care facilities or schools” has been added to paragraph (E); this was
inadvertently not added during theepious five year rule review.

Soil sampling requirements for residential umit&l at child care facilities or schools
are clarified.
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“Lead hazard control order” is now spelled-out.

3701-32-13: The rule sets forth the sfiedequirements for manufacturers of
encapsulant products used in lead abatement projects.

The rule has been amended to remove reference to “The American Society for
Testing and Materials,” leaving theranym ASTM. The acronym NVLAP has also
been removed.

3701-32-14: The rule sets forth the recordkeeping requirements for both
environmental lead analytical and clini¢aboratories that arused to process
samples from lead abatement projects, indgdnformation that is to be collected.

The rule has been amended to oemthe acronymELPAT and CLIA.

3701-32-16.1: The rule sets forth the quedifions for essential maintenance and
lead-safe renovation program training mamaged instructors. The requirements
include, but are not limited to, a minimurhtwo years classroom experience, an
accredited degree in specific areas, ar y@ars management experience involving
environmental hazards training for trainipgogram managers; and twenty four hours
of EPA authorized lead tmaing, a degree in adult eduicat, two years’ experience
teaching adults, or two years construction itidusxperience for primary instructors.

The rule has been amended to remove reference to “The United States Environmental
Protection Agency,” leaving the acronym USEPA.

3701-32-16.2: The rule establishes the dutitapproved essential maintenance and
lead-safe renovation training program providers and managéese duties include,
but are not limited to, providing facilitiesjaterials, and issuing a unique course
completion certificate for all training programs offered. Furthermore, the rule
establishes the records retention and quabtytrol plan requirements for approved
training programs.

The rule has been amended to include the course completion certificate number of
each trainee that attends gpeoved lead-safe renovation course.

3701-32-16.3: The rule establishes the cowegeirements for essential maintenance
and lead-safe renovation training progranie requirements ahude, but are not
limited to, minimum classroom hours and haoddraining for lead inspectors, lead
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risk assessors, lead abatement contradead, abatement project designers, and
clearance technicians.

The rule has been amended to clarifyréguirements for the lead trainee program
examination (test) to ensure test secuaitg to the extent posde, reduce cheating.

3701-32-17: The rule sets forth the regments on who may and how to perform
essential maintenance practices, both inteandlexternal, and to set forth the criteria
under which to rebut a presumption thaésidential unit, chilcare facility, or

school built before January 1, 1950 dowt contain a lead hazard.

The rule has been amended to removeeefe to “the United States Occupational
Safety and Health Administrati,” leaving they acronym OSHA.

3701-32-18: The rule sets forth the reqoients for a party to request a variance
from rule 3701-32-03 to 3701-32-16 of therAiistrative Code, including those
requirements that must be met before a variance can be granted.

This rule has been amended to set one lyaéron the time in which a variance to
any rule set forth in Chapter 3701-32 can remain in effect.

No changes have been made to the following rules:

3701-32-02: The rule establishes the scame applicability of Chapter 3701-32 and
3701-82 of the Administrative Code, inclnd what license types are affected by
which sections of Chapter 3742 of the Administrative Code.

3701-32-04: The rule sets forth the genesguirements for an individual to be
licensed under Chapter 3732-of the Administrative @de, including application,
fees and exams. Additionally, the rulésskorth a procedure for individuals with
similar licenses from other statesapply for an Ohio license.

3701-32-05: The rule sets forth the speaiéiquirements for licensure as a clearance
technician, including procedures a cleararemdnician may and may not perform.

3701-32-06: The rule sets forth the specigquirements for licensure as a lead
inspector, including procedures a leagpector may and may not perform.
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e 3701-32-11: The rule sets forth the speai@quirements for lead safe renovator
training requirements, including course requirements. Additionally, the rule
prescribes work practice measures.

e 3701-32-15: The rule sets forth the rnetieeeping requirements for individuals
licensed under Chapter 3732-of the Administrative @de, including the timeframes
that records are to be kepkthe rule also prescribes information to be provided in a
report prepared for a residential unit.

e 3701-32-16: The rule sets forth the apgima procedures for the approval of an
essential maintenance lead-safe renovation trang program, including
documentation and fees. Furthermore, the sats forth the criteria under which the
Director may deny, suspend, ovoi&e a program approval.

e 3701-32-19: The rule sets forth the levele#d when lead-based paint and/or lead
contaminated dust is present on various surfaces that is considered dangerous to
human health.

2. Please list the Ohio statute authorizig the Agency to adopt this regulation.
Sections 3742.04 and 3742.50 of the Ohio Revised Code (“ORC").

3. Does the regulation implement a federal regirement? Is the proposed regulation
being adopted or amended to enable theagde to obtain or maintain approval to
administer and enforce a feéral law or to participate in a federal program?

If yes, please briefly explain the source @substance of the tkeral requirement.

Yes. Title X of the Housing and CommuniDgevelopment Act, known as “The Residential
Lead-Based Paint Hazard Reduction 8c1992,” added Title 1V, “Lead Exposure
Reduction” to the Toxic Substances Controt AcSCA). TSCA Title IV includes § 404 in
which Congress calls for the United States Eowinental Protection Agency (U.S. EPA) to
authorize state and tribadd hazard reduction progranfSubpart (g) of TSCA 8§ 404
authorized the U.S. EPA to issue grantstades/tribes to develop and carry out lead
programs in accordance with regulatigmemulgated under Title IV of TSCA.

TSCA § 404 (g) grants are non-matching, coofpeaagreements which U.S. EPA has been
issuing since Federal Fiscal Year (FFY) 19%fants are awarded based on a state/tribal
application and demonstration of their desire tioscreate and then to maintain a lead-based
paint training, certification anaccreditation program which islaast as protective of human
health and the environment as the fedemlilaions and which demonstrates adequate
enforcement. States/tribes with U.S AE&uthorized lead hazard reduction programs,
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participating in the TSCA 8 404 (g) grant pragh must have enabling legislation, program
management resources ardforcement capabilities.

4. If the regulation includes provisions not specifically required by the federal
government, please explain the ration& for exceeding the federal requirement.

Chapter 3701-32 of the OAC requires that labdtement worker take and pass a licensure
examination. This is to comply with Sem 3742.04 of the ORC, which requires licensure
of lead abatement workers.

5. What is the public purpose for this regulatio (i.e., why does the Agency feel that there
needs to be any regulatiomn this area at all)?

Lead can damage nearly every system in the human body, and has harmful effects on both
adults and children. Lead poisoning is the gigagavironmental thread children in Ohio.

ODH Lead Hazard Abatement rules ensure titpublic receives safe and proper lead
abatement, detection, and analytical servimesequiring those seices to be conducted
according to federal and state regulatiomsl, lay trained and licensed personnel. As of
October 1, 1998, the lead program was augkdrby the U.S. Environmental Protection
Agency to administer and enforce the l&aensure and approval program in Ohio. The
program licenses lead risk assessors, leadaismt contractors, lead abatement workers,
lead inspectors, and lead adraent project designers. In addition, the lead program approves
initial and refresher lead training coursestfee following professionals: lead abatement
worker, lead inspector, leaisk assessor, lead abatemeotractor, and lead abatement
project designer. The program approvesaant systems and products (encapsulants),
clinical laboratories that analyze bloaht levels in humans and environmental lead
analytical laboratories thanalyze the amount of leadthe environment.

6. How will the Agency measure the success ofitregulation in terms of outputs and/or
outcomes?

Successful outcomes are measured through astnaitive and on-site reviews of lead hazard
abatement activities. On-site reviews are atsoducted in the event that a complaint is
received about the quality of work being penfied. Results of an inspection are then used
to gauge areas of emphasis for compliance assistwith contractors. Further evidence of
success would be represented by the numbermoplaints received; the number of validated
complaints; and a reduction in repeat offenses.

See Appendix A for specific outputs and outcomes.

Development of the Regulation

7. Please list the stakeholders included by thAgency in the development or initial review
of the draft regulation.
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If applicable, please include the date and mexhi by which the stakeholders were initially
contacted.

ODH program staff solicited comments the current Chapte8701-32 rules during
presentations to stakeholders begngnin the summer, 2013, and followed-up with
stakeholders when a stakeholder’'s magtvas scheduled for October 24, 2013. The
following stakeholders either contacted ODHhwiomments on the current version of the
Chapter 3701-32 rules or emailed ODHégister for the stakeholder meeting:

Building Environment Council of Ohio

East Akron Neighborhood @elopment Corporation
Hina Environmental Solutions

Cleveland Public Health Department, Lead Program

8. What input was provided by the stakeholdersand how did that input affect the draft
regulation being proposed by the Agency?

Stakeholders were asked to give writtemoments on the current version of the rules
prior to the stakeholder meeting. OD&bk these comments, as well as discussion
surrounding the rules, into account while drajtamendments to the rules for the public
comment posting. Several changes suggestastakgholders were incorporated into the
rules now posted for comment.

There was general agreement during theestakler meeting that the Chapter 3701-32
rules being proposed were acceptable.

9. What scientific data was used to develop thrule or the measurable outcomes of the
rule? How does this data suppa the regulation being proposed?

Numerous studies have been conducted tonmiiate and federal law in this area.
Information regarding these studies ¢@nfound online through the below links.

. U.S. Centers for Disease Control and Prevention:
http://www.cdc.gov/nceh/lead/publications/

o U.S. Environmental Protection Agency:
http://www?2.epa.gov/lead/science-and-technology

. U.S. Housing and Urban Development:
http://portal.hud.gov/hudportal/HUD?src=/gram_offices/healthy _homes/researche
rs

. U.S. Occupational Safetynd Health Administration:

https://www.osha.gov/SLTC/lea@inder “Health Effects”)
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10.What alternative regulations (or specific piovisions within the regulation) did the
Agency consider, and why did it determine that these alternatives were not
appropriate? If none, why didn’t the Agency consider regulatory alternatives?

As required by ORC section 3742.04, the Chapter 3701-32 rules provide the necessary
framework for ODH to ensure that lead hazabdtement activities i@hio are conducted in

a safe manner by qualified personnel. TEhedles reflect current industry standards and
ensure compliance with the aforementidmequirements of ifle X and the TSCA.

11.Did the Agency specifically consider a pedrmance-based regulation? Please explain.
Performance-based regulations define the reéepal outcome, but don’t dictate the process
the regulated stakeholders must use to achieve compliance.

Performance-based regulations were not cansitlas these rules set forth structural
requirements consistent with statnd federal law related to lehdzard abatement. Without
such structural requirements, ODH cannot enthatlead hazard abatement is performed by
properly trained personnel msafe and effective manner.

12.What measures did the Agency take to ensut@at this regulation does not duplicate an
existing Ohio regulation?

ODH constantly reviews the regulations of athgencies to ensure there is no overlap.

13.Please describe the Agency’s plan for impmentation of the regulation, including any
measures to ensure that the regulation ispplied consistently and predictably for the
regulated community.

See Appendix A.
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Adverse Impact to Business

14.Provide a summary of the estimated cost alompliance with the rule. Specifically,
please do the following:
a. ldentify the scope of the inpacted business community;

ODH has identified the following number ioidividuals impacted by Chapter 3701-
32 (figures as of September 30, 2013):

Clearance techniCian.........cc.cccoeeveeeiiiiiiiieeeeeeeee, 0
Lead INSPECLON.........uuvireiiiieie e 9
Lead riSK aSSESSO0r......cccuviiveiiiiiiiieee e, 332
Lead abatement contractor..........cccceceeveeevvvnneeennn. 483
Lead abatement WOrker.........c.covevvviiiiiiiiieciieeen, 468
Lead abatement project designer........cc..ccccvvvnnnene... 12
Total....ooie e e, 1,304

ODH has identified the following number of businesses impacted by Chapter 3701-32
(figures as of September 30, 2013):

Manufacturers of encapsulants...............ccceeeeviiinnne 12
Environmental lead analyatlaboratories.............. 15
Clinical laboratories............ceuuvvviiiiiiiiiee e 82
Training Programs (EMP).........cccoois 36

b. ldentify the nature of the adverse impacte.g., license fees, fines, employer time
for compliance); and

Individuals regulated by Gipter 3701-32 are subject to costs associated with
licensure, training, fines, time for cotignce (documentation), submission of
samples to a lab,

Businesses regulated by Chapter 3701-32uapgect to costs associated with an
application, time for compliance (documeida), and submission of materials for
testing to a lab.

c. Quantify the expected adversémpact from the regulation.
The adverse impact can be qui#ied in terms of dollars, hours to comply, or other
factors; and may be estimated fordlentire regulated population or for a
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“representative business.” Please include the source for your information/estimated
impact.

Licensure fees associated wittdividuals regulated by Chapter 3701-32:

Clearance technician...........ccccooeeeiviiiiiiiececeeeeeee, $250
Lead INSPECLON.....cccei et $250
Lead riSK aSSESSON.......ciiiiiieeiieieeieieie e eeeeviie e e e $250
Lead abatement contractor..............ceeeeeeeveevvnnnnnn... $500
Lead abatement WOrker...........cooeeevvivieiiivieeeeinnnnn. $50
Lead abatement project designer................cccceeeeee $500

Additionally, each discipline must take andspa licensure examination at a cost of
$70.

Clearance Technicidn
e Estimated cost associated with pregiean of a non-abatement lead activity
report of up to 8 hours of time eraging from $18.22 to $20.01 per hour.

Lead Inspectdr
e Estimated cost associated with preparatf a lead inspection report: Up to 8
hours of time at an average of $23.34 per hour.
e Submission of paint chip to laboragdor lead concentration analysis:

Lead Risk Assessor
e Estimated cost associated with preparatf a lead inspection report: Up to 8
hours of time at an average of $23.34 per hour.
e Submission of paint chip and/or environmental samples to laboratory for lead
concentration analysis (costdea on requested turnaround time):

See Appendix B

! Costs for implementation derived from the United States Department of Labor, Bureau of Labor Statistics,
Occupational Employment and Wages for the State of Ohio, May, 2012, codes for Environmental Engineering
Technicians (17-3025) and Environmental Science and Protection Technicians, Including Health (19-4091).

? Costs for implementation derived from the United States Department of Labor, Bureau of Labor Statistics,
Occupational Employment and Wages for the State of Ohio, May, 2012, code for Construction and Building
Inspectors (47-4011).

® Costs for implementation derived from the United States Department of Labor, Bureau of Labor Statistics,
Occupational Employment and Wages for the State of Ohio, May, 2012, code for Construction and Building
Inspectors (47-4011).
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Lead Abatement Contracfor
e Estimated cost associated with preparation of a pre-abatement plan: Up to 12
hours of time at an average of $27.64 per hour
e Estimated cost associated with preparatf a lead inspection report: Up to 8
hours of time at an average of $27.64 per hour.
e Estimated cost of notification to ODptior to commencement of a project:
Up to 8 hours of time at an average of $27.64 per hour.

Lead Abatement Project Desigher

e Estimated cost associated with preparation of a pre-abatement plan: Up to 12
hours of time at an average of $39.97 per hour

e Estimated cost associated with preparatf a lead inspection report: Up to 8
hours of time at an average of $39.97per hour.

e Estimated cost associated with preparation of a project report: Up to 8 hours
of time at an average of $39.97per hour.

e Estimated cost of notification to ODptior to commencement of a project:
Up to 8 hours of time at an average of $39.97per hour.

Lead Safe Renovator Training (Initial and Refresher): $195

Encapsulant Manufacturers

e Estimated time for completion of apmiion: Up to 4 hours of time at an
average of $22.26 per hodr.
e Application fee: $500.

Environmental Lead Analytical Laboratories

e Estimated cost associated with reporting to ODH: Up to 1 hour of time at an
average of $18.95 per hofr.

* Costs for implementation derived from the United States Department of Labor, Bureau of Labor Statistics,
Occupational Employment and Wages for the State of Ohio, May, 2012, code for First-Line Supervisors of
Construction Trades and Extraction Workers (47-1011).

> Costs for implementation derived from the United States Department of Labor, Bureau of Labor Statistics,
Occupational Employment and Wages for the State of Ohio, May, 2012, code for Environmental Engineers (17-
2081).

® Information from ODH approved Training Services International, available online at
https://www.tsitraining.com/courses.php?view=course&cdid=1960.

’ Costs for implementation derived from the United States Department of Labor, Bureau of Labor Statistics,
Occupational Employment and Wages for the State of Ohio, May, 2012, code for First-Line Supervisors of Office
and Administrative Support Workers (43-1011).
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Clinical Laboratories

e Estimated cost associated with reporting to ODH: Up to 1 hour of time at an
average of $18.95 per hodlr.

Essential Maintenance Training Programs

e Application Fee: $750
e Estimated cost development of a quatibntrol plan: Up to 12 hours of time
at an average of $27.64 per HSur

15.Why did the Agency determine that the regulabry intent justifies the adverse impact to
the regulated business community?

These rules implement ORC Chapter 3742, which requires ODH to establish:

e Procedures to be followed in performing a clearance examination;

e Requirements for training and licensure;

e Fees for licenses;

e Procedures to be followed to prevent public exposure to lead hazards and ensure
worker protection during lead abatement projects;

e Record-keeping and regimg requirements;

e Environmental sampling techniques for useaflecting samples of air, water, dust,
paint, and other materials;

e Requirements for a respiratory protection plan; and

e Requirements under which a manufacturer of encapsulants must demonstrate
evidence of the safety and dbility of its encapsulants

Requlatory Flexibility

16.Does the regulation provide any exemptioner alternative means of compliance for
small businesses? Please explain.

8 Costs for implementation derived from the United States Department of Labor, Bureau of Labor Statistics,
Occupational Employment and Wages for the State of Ohio, May, 2012, code for Medical and Clinical Laboratory
Technicians (29-2012).

? Costs for implementation derived from the United States Department of Labor, Bureau of Labor Statistics,
Occupational Employment and Wages for the State of Ohio, May, 2012, code for Medical and Clinical Laboratory
Technicians (29-2012).

10 costs for implementation derived from the United States Department of Labor, Bureau of Labor Statistics,
Occupational Employment and Wages for the State of Ohio, May, 2012, code for First-Line Supervisors of
Construction Trades and Extraction Workers (47-1011).
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17.

Alternative means of compliance may beiaghd through a variance. Variances may be
granted for any of the requirements of this Chapter if the Director determines: that the
requirement has been met in an alternatmamner, that the strict application of the
requirement would result in undue hardship, ard tine granting of the waiver or variance
would not jeopardize the health or safetytted public. The requirements for a waiver or
variance are set forth inleu3701-32-18 and are determthon a case-by-case basis.

How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and firsttime offenders) into implementation of the
regulation?

ODH is committed to the goal of ensuring thequlated customers have the opportunity to
achieve compliance with ODH'sqmedural requirements. Therefomwhen it is both feasible
and appropriate, ODH will provide one (1) wigagpletter to a regulated customer who
commits a first time or isolated violation @f'minor" paperwork or procedural requirement,
such as failing to submit a timely and complétense renewal apgiation or other required
documentation to ODH. ODH will not impose a twionetary penalty for such a violation,
and will give the customer a reasonable amaditime to correct the violation, unless:

1. the violation constitutes a failure to compljth federal laws or regulations enforced
by ODH, and the penalty is mandated by federal law;

2. the Director of Health or onef his designees has deteretithat the violation poses
an actual or potential thrett the health, safety, orelfare of the general public;

3. the violation involves knowing or willfutonduct that may result in conviction for a
felony;

4. failure to impose the penalty would impedédrderfere with the detection of criminal
activity; or

5. the violation pertains to the assessment dection of any monieswed to the state.

This Policy Statement should not be construed asiver of ODH’s authority to enforce any
law or regulation requiring a pgn or entity to obtain a lrd permit or license before
engaging in regulated activity, or enfe any other state or federal law.

This policy is available online at:
http://www.odh.ohio.gov/rules/ombudsnieegulatoryombudsman.aspx

18.What resources are available to assist small businesses with compliance of the

regulation?

The lead program provides high efficiency mautate air (HEPA) vacuums for loan to the
general public throughdalth and housing agencies. Thegram also provides information
and educational pamphlets about lead@oing and its prevention upon request. The
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program conducts training sessions for Ipeafessionals, trainingroviders, landlords,
tenants, real estate agemenodelers, licensed personneldical personnel and the general
public.

Additionally, ODH Lead Program staff is akable to answer any questions anyone may
have. Contact information is available on the ODH website:
http://www.odh.ohio.gov/odhprograndspc/lp_prev/lp_prevl.aspx
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