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CSI - Ohio

The Common Sense Initiative

Business Impact Analysis

Agency Name: Ohio Department of Health

Regulation/Package Title: Chamr 3701-34 Asbestos Hazard Abatement Contractors
Specialists & Other Professionals

Rule Number(s):__3701-34-01 to 3701-3ut

Date: January 31, 2014: Revised May 13, 2014

Rule Type:
[l New X 5-Year Review
X Amended [l Rescinded

The Common Sense Initiative was establisbdeby Executive Order 2011-01K and placed
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should
balance the critical objectives of all regulations with the costs of compliance by the
regulated parties. Agencies should promot&ansparency, consistency, predictability, and
flexibility in regulatory activi ties. Agencies should priotize compliance over punishment,
and to that end, should utilize plain langage in the development of regulations.

Requlatory Intent

1. Please briefly describe the dr regulations in plain language

The rules set forth in Ohio Administiee Code (“OAC”) Chapter 3701-34 establighe
requirements folasbestos related occupations. The asbdstaard abatement rules ensure the
public receives safe and proper asbestos abatedetattion and analytical services by requiring

those services be provided by trained and licensed personnel as required by section 3710. of the

Ohio Revised Code (“ORC").

Pursuant to the five year review revisions have been made to:

3701-34-01 — The rule establishes definitions for use throughout the chapter including, but not
limited to, the rule defines various termsedsin Chapter 3701-34, such as “asbestos hazard
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abatement activity,” “business entity'license,” and “environmental monitoring.” The rule is
being amended to comply with Legislati8ervice Commission rule drafting requirements.

3701-34-03 — The rule sets forth the general apjicgtrocedures and provisions for contractors,
specialists, designers, air monitors, and workef$iese requirements include the submission of a
completed application, a photograph for identifima, and a fee as prescribed by the rule.
Furthermore, the rule estableshthe time frame in which the Director must acknowledge the
receipt of an application, approve or deny apliaption, and issue the license or certification. The
rule is being amended to diude dated citations in accordance with Legislative Service
Commission rule drafting requirements.

3701-34-04 — The rule sets forth the contradimense application requirements, criteria, and
standards of conduct. Applicati requirements include, but are not limited to, the submission of a
completed application and the completion obapropriate course of instruction in asbestos

related activities. The rule is being amendedl&ify that the contractor must maintain at the
project site a copy of the building inspecticgport that was prepared by an asbestos hazard
evaluation specialist to comply with the United States Environmental Protection Agency
requirement for a thorough inspection found in, 4B.R. Part 61, Subpart Mnd to include dated
citations in accordance with Legislative Service Commission rule drafting requirements.

3701-34-05 - The rule sets forth the applicatiequirements, qualifications, and standards of
conduct for asbestos hazard abatement speciali$tsse requirements and standards include, but

are not limited to, the submission of a completdiaafion and associated fee; the completion of a
training course in the removal and abatement of asbestos hazards; and ensuring that each project is
in compliance with the decontamination procedupesject containment procedures, and asbestos

fiber containment methods established by ragohs of the United States Environmental
Protection Agency. The rule is amended to reqabatement specialists to ensure that workers
possess proof of valid certification, respirator fit test and physician’s written opinion at all times
while at a project site and to include datethtions in accordance with Legislative Service
Commission rule drafting requirements.

3701-34-06 — The rule sets forth the application content requirements, qualifications, and
standards of conduct for asbestos hazard evaluation specialists. These requirements include, but
are not limited to, the collection of bulk sale for asbestos in accordance with federal
regulations and the preparation of a detailgubrefor each bulk sample collection site which
includes a description of the manner used terdgine sampling locations and a copy of bulk
sample analysis reports. The rule is beingeaaed to clarify that evaluation specialist must
possess valid certification at all times and to require evaluations specialists to ensure that analysis
of bulk samples is performed by laboratoridthvproficiency demonstrated by current successful
participation in a nationally recognized testprggram such as the National Voluntary Laboratory
Accreditation Program (“NVLAP”) or the Namal Institute for Standards and Technology
(“NIST”) or the Round Robin for bulk samplesraihistered by the American Industrial Hygiene
Association (“AIH”A) or an equivalent natiolygrecognized round robin testing program and
ensure that analysis of samples taken fishools for the purpose of compliance with the
regulations of the United States Environmental Protection Agency, 40 C.F.R. Part 763, is
performed by laboratories with pioency demonstrated by current successful participation in the
NVLAP.



3701-34-07 — The rule sets forth the applicaticniteria, and standards for approval of asbestos
hazard abatement training courses. These requirements establish the time frames for the Director
to acknowledge receipt of an application, to grant or deny contingent approval, and to grant or
deny final approval for a training course. Tide is being amended to require each training
provider to notify the director, in writing, by thenth calendar day of each month of the dates that

any approved training course was held during iptessr month, name of the approved training
course, students names and their course completion certificate numbers.

3701-34-08 — The rule sets forth application cotstequalifications, and ahdards of conduct for
asbestos hazard abatement workers. These requirements include, but are not limited to, successful
completion of a training course in abatement of asbestos hazards; performance of all asbestos
abatement activities in compliana&h applicable federal and EP#d OSHA  standards; and
maintenance of proof of valid certification at &lihes at all project sites. The rule is being
amended to clarify that hazard abatement workers must possess valid certification at all times and
to include dated citations in accordance with Legislative Service Commission rule drafting
requirements.

3701-34-09 — The rule sets forth the required eotst of an application, qualifications, and
standards of conduct for asbestos hazard abatgr@act designers. These requirements include,
but are not limited to, the successful completba training course for asbestos hazard abatement
project designers; designing all asbestos abatepnejgcts in compliance with applicable federal
and EPA and OSHA standards; and maintenangeaaff of valid certification at all times at all
project sites. The rule is being amended thuidle dated citations in accordance with Legislative
Service Commission rule drafting requirements.

3701-34-10 — The rule sets forth application contents, qualifications, and standards of conduct for
asbestos hazard abatement air-monitoring te@ms. These requirements include, but are not
limited to, the successful completion of aiming course for asbestos hazard abatement air-
monitoring technicians; performance of all air-monitoring in compliance with applicable federal,
state and local regulations; and maintenancerobf of valid certification at all times at all
project sites. The rule is being amendectlaify that air-monitoring specialist must possess
valid certification at all times.

3701-34-11 — The rule sets forth the requiremeatt ghwritten asbestos hazard abatement project
agreement be written for all asbestos hazabdtement projects. The written agreement
requirements include, but are not limited to, tathtpersons working on a project be licensed or
certified; that each agreement include a detailed description of all project activities; and that all
asbestos hazard abatement activitiesdone in accordance with app@icable federal, state, and
local asbestos regulations. The rule is being amended to make gramafetiggds and times and

to include dated citations in accordance with Legislative Service Commission rule drafting
requirements.

The following rule is being recommended without change:
3701-34-02 — The rule sets forth the prohibitionggieing to asbestos hazard abatement projects

and asbestos hazard abatement activities, imgudiut not limited to business and public entities
may not perform asbestos hazard abatement projects or activities without a license.



Please list the Ohio statute authorizig the Agency to adopt these regulations.
Ohio Revised Code section 3710.02

2. Do the regulations implement a federal requement? Are the proposed regulations
being adopted or amended to enable theae to obtain or maintain approval to
administer and enforce a feéral law or to participate in a federal program?

Not applicable to these rules.

3. If the regulation includes provisions not specifically requied by the federal
government, please explain the ration& for exceeding the federal requirement.
Not applicable to these rules.

4. What is the public purpose for this regulaton (i.e., why does the Agency feel that
there needs to be any regulatin in this area at all)?

As required by Ohio Revised Code 3710.0Rese rules provide the necessary state-based
framework for the Ohio Department of HeaffODH") to administer and regulate asbestos
occupational licensing and trainipgograms in Ohio. The asbestwzard abatement rules ensure

the public receives safe and proper asbestos abatement, detection and analytical services by
requiring those services provided by med and licensed personnel as requireddrtion 3710. of

the Ohio Revised Code.

5. How will the Agency measure the success tliese regulations in terms of outputs
and/or outcomes?

Successful outcomes are measured through onsite review of asbestos hazard abatement projects
where standards, including licensing, safetyuipment, and monitoring requirements are
reviewed. Approximately forty percent of leadojarcts are reviewed each year. Furthermore,
administrative and on-site reviews of trainingucses are conducted to ensure the content and
guality of the training course criteria and testir@n-site reviews are also conducted in the event

that a complaint is received about the contemjuality of a provider. Further evidence of success
would be represented by the number of complaireceived and the number of validated
complaints.

Development of the Regulation

6. Please list the stakeholders included bihe Agency in the development or initial
review of the draft regulations.

Building Environment Council of Ohio
Ohio Laborers Training Center

Hina Environmental Solutions
Laborers International Union 310
Environmental Training Center

CTG Environmental Training, LLC
TSI Training

Inservice Training Network



7. What input was provided by the stakeholdersand how did that input affect the draft
regulations being proposed by the Agency?

ODH program staff solicited comments on the current OAC Chapter 3701-34 rules during
presentations to stakeholders beginning ingin@mer, 2013, and followed-up with stakeholders
when a stakeholder's meeting was scheduleddauary 22, 2014. TSI Training Network was the
only stakeholder to parfjgate in the meeting.

8. What scientific data was used to develop thrule or the measurable outcomes of the
rule? How does this data supporthe regulation being proposed?

Numerous studies have been conducted to inform state and federal law in this area. Information
regarding these studies can be found online through the below links:

U.S. Centers for Disease Control and Preventitp://www.cdc.gov/niosh/topics/asbestos/

U.S. Environmental Protection Agendittp://www.epa.gov/superfund/asbestos/policy.htm

U.S. Housing and Urban Development:
http://www.hud.gov/offices/pih/puldations/notices/99/pih99-31.pdf

U.S. Occupational Safety and Health Administratiaitps://www.osha.gov/SLTC/asbestos/

9. What alternative regulations (or specific povisions within the regulation) did the
Agency consider, and why did it determine that these alternatives were not
appropriate? If none, why didn’t the Agency consider regulatory alternatives?

As required by ORC section 3702, rules 3701-34-01 through 3701-34-11 provide the necessary
framework for ODH to ensure the licensure adbestos abatement providers and ensure the
content and quality of asbestos training prograovigers in. Ohio. These rules reflect current
industry standards.

10.Did the Agency specifically consider perfamance-based regulations? Please explain.

Performance-based regulations were not considered as these rules set forth structural requirements
consistent with state and fedelalv related to occupational licemsuand training. Without such
structural requirements, ODH cannot ensure &saestos hazard abatement is performed properly

by qualified licensed personnel in a safe and effective manner.

11.What measures did the Agency take to esure that these regulations do not duplicate
an existing Ohio regulation?

The agency conducted a thorough review of @eo Revised Code and Ohio Administrative
Code.



12.Please describe the Agency’s plan for impmentation of these regulations, including
any measures to ensure thahe regulations are appliedconsistently and predictably
for the regulated community.

Asbestos hazard abatement occupations redjugesure and asbestos training course providers
are administratively reviewed prior to coursemeoencement and an onsite review is conducted
prior to final course approvalOnsite reviews of asbestos hazard abatement projects are conducted
for approximately forty percent of projects each year. Reviews will also be conducted as
necessary as the result of complaints to determine compliance. Reviews are conducted by
specially trained program a staff who verifies that the training, licensure, monitoring, and reporting
requirements are met.

Adverse Impact to Business

13.Provide a summary of the estimated cost afompliance with these rules. Specifically,
please do the following:

a. ldentify the scope of the impacted business community:

All asbestos hazard abatement contractors, als) evaluation specialists, worker, project
designer, air-monitoring technicians, and training course providers.

b. Identify the nature of the advers impact (e.g., license fegfines, employer time
for compliance); and

ODH has identified the following number of ingluals impacted by Chapter 3701-34 (figures
as of January 28, 2014):

Asbestos hazard abatement contractor - 1177
Asbestos hazard abatement specialist - 12079
Asbestos hazard evaluation specialist - 5955

Asbestos hazard abatermhenoject designer - 888
Asbestos hazard abatememtrabnitoring technician - 747
Asbestos hazard abatement worker — 28494

ODH has identified the following number of businesses impacted by Chapter 3701-34
(figures as ofanuary 28, 2094

Asbestos Training Course Providers — 420

Time for compliance

In general, these recognize and do not duplidabset costs already obdited to the asbestos
training providers and asbestos occupational emsrkby virtue of their participation in the

industry. Those costs include, but are not limigdfor training providers, the costs associated
6



with previously obtaining the education and traghiwithin their selected field; for workers, the
costs associated with such things as trainingtgafquipment, and respirators. There are also
time and manpower costs associated with administrative requirements, including, but not limited
to, reporting trainee information to the Director.

c. Quantify the expected aderse impact from the regulation:

The costs associated with these rules remaimanmged from previous versions of the rules.
Individuals regulated by Chapter 3701-34 are subject to costs associated with licensure, training,
time for compliance (documentation), submissiorsafples to a lab. Businesses regulated by
Chapter 3701-34 are subject to costs associated with an application, time for compliance
(documentation), and submission of reports to the Director.

Fees for Licenses

Asbestos hazard abatement contractor - $750 / Replacement - $200
Asbestos hazard abatementaplist - $200 / Replacement - $50

Asbestos hazard evaluation specialist - $200 / Replacement $50

Asbestos hazard abatement propsigner - $200 / Replacement $50
Asbestos hazard abatement air-mamigptechnician - $100 / Replacement $30
Asbestos hazard abatement worker - $50 / Replacement $20

Fees for Training Course Approval

Initial course - $900
Refresher course - $300

Fee for Contractor Project Notification
Project notification - $65

Time for compliance

Time necessary to review the rules is approximately 30 minutes.

Time and manpower necessary to complete egjdin materials and compile documentation.
Application for asbestos occupational licensure are one page. Compilation of the materials, fees,
and application for licensure is approximigtene hour of administrative time.

Hazardous Materials Removal Workers
$17.94 per hour*

Time necessary to create and ntaiim appropriate record keepipgactices is dependent upon the
volume of training conducted by the course provider.

Time and manpower necessary for training providerseport to Director the names and
identifying information of trainees estimated to be one hour.
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First Line Supervisors of Camaction Trades and Extraction Workers
$27.26 per hour*

Time and manpower necessary for training providers to complete application materials, compile
documentation and curriculum for submissiontfaming course approval. Application is one
page and time necessary to compile supporting documentation is estimated at up to eight hours.

First Line Supervisors of Camaction Trades and Extraction Workers
$27.26 per hour*

Time and manpower necessary for asbestos contractors to complete application materials;
compile documentation estimated at up to eight hours.

First Line Supervisors of Catngction Trades and Extraction Workers
$27.26 per hour*

Estimated cost associated with preparation obgepr notification estimated at up to eight hours.

First Line Supervisors of Camaction Trades and Extraction Workers
$27.26 per hour*

*Figures from United States Department of Labor, Bureau of Labor Statistics, Occupational
Employment and Wages for the State of Ohio, May, 2012, using the codes (47-4041) Hazardous
Materials Removal Workers and (47-1011sFLine Supervisors of Construction Trades.

14.Why did the Agency determine that the reguhtory intent justifies the adverse impact
to the regulated business community?

ODH is required to implement section 3710.02 the Ohio Revised Code; these rules provide the
necessary state-based framewddt ODH to administer and regulate training programs,
examinations, and licensing for asbestos haadmatement occupations in Ohio. These rules
ensure that the public receives safe and pregbestos abatement, detection, and analytical
services by requiring those services to be conducted according to state regulations, by trained and
licensed personnel.

Requlatory Flexibility

15.Does the regulation provide any exemptioner alternative means of compliance for
small businesses?

Generally, alternative means of compliance areawatflable for asbestos occupational licensure
as licensing is required by statute.

The director may waive the requirements for a license or certificate in an emergency that results
from a sudden, unexpected event that is np@aaned  asbestos hazard abatement project.
"Emergency"” includes operations necessitated byautine failures of equipment or by actions

of fire and emergency medical personnel purst@amuties within their official capacities. Any
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person who performs an asbestos hazard abatement activity under emergency conditions shall
notify the director within thredays after performance thereof

16.How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and fird-time offenders) into implementation of
the regulation?

ODH’s Regulatory Ombudsman has set forth a pdlic ODH to follow regarding the waiver of
fines and penalties for paperwork violations &éirgt-time offenders. ODH implements this policy
as part of its business process. Informatigarding this policy can be found online at:
http://www.odh.ohio.gov/rules/ombudsman/regulatoryombudsman.aspx

17.What resources are available to assist small businesses with compliance of the
regulation?

The Ohio Department of Health, Asbestos Program provides information and assistance to lead
course providers and environmental lead analytadabratory applicants. Additional information
is available at:

http://www.odh.ohio.gov/odhprogmes/dspc/asbesl/asbestosl.aspx




