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The Common Sense Initiative was establisbdeby Executive Order 2011-01K and placed
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should
balance the critical objectives of all regulabns with the costs of compliance by the
regulated parties. Agencies should promote transparency, consistency, predictability, and
flexibility in regulatory activi ties. Agencies should priotize compliance over punishment,
and to that end, should utilize plain langage in the development of regulations.

Requlatory Intent

1. Please briefly describe the draftegulation in plain language.
Please include the key provisions of thegtgation as well as any proposed amendments.
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5160-3-03.2

This rule sets forth the provisions for theident protection fund, including the methods and
procedures for collection of fines that are sthgently deposited intie resident protection
fund, and the purposes for which the monethafund may be ude The changes being
made to this rule include the following:

The rule title is being modified in order to bensistent with theattes of other nursing
facility rules in Chapter 5160-3 of the Administrative Code.

The definition of fines is being revised to include assessments other than civil monetary
penalties (CMPSs).

The definition of and references to thsident protection fundoordinator are being
removed because the position does not exist. The phrase has been replaced with "ODM."

The provisions regarding the methods and procedures for collection of fines are being
combined and revised to reflect that CM$dsponsible for imposing and collecting the
CMP fines and, if CMS is unable to do, £MS will notify ODM, who will attempt to
collect. It further clarifies that ODH is negnsible for issuing fines to Medicaid-only
providers for noncompliance with certifitan requirements, and for notifying ODM,

who will attempt to collect.

In paragraph (C), language is being revigatsuant to changes in federal requirements
regarding the purposes for which the resigentection fund may be used, and language
is being added regarding the requirenfentCMS approval for the use of CMP funds
deposited in the redent protection fund.

The Department's name is being updated from the Ohio Department of Job and Family
Services (ODJFS) to the OHepartment of Medicaid (ODM).

Paragraph references dreing updated as necessary.

5160-3-16.5

This rule sets forth the provisions for themagement and use of nursing facility personal
needs allowance (PNA) accounts and other resideds. The changes being made to this
rule include the following:

The rule title is being modified in order to bensistent with thattes of other nursing
facility rules in Chapter 5160-3 of the Administrative Code.

In the opening paragraph, the revision date of the reference to the Code of Federal
Regulations is being updated.
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Ohio Administrative Code references arengeupdated due to thereation of the Ohio
Department of Medicaid bfm. Sub. HB 59 of the 130General Assembly and the
subsequent renumbering of rules bg tlegislative Services Commission.

The Department's name is being updated from the Ohio Department of Job and Family
Services (ODJFS) or the OBS office of Ohio Health Plans (OHP) to the Ohio
Department of Medicaid (ODM).

An Ohio Revised Code citation is beingdated because Am. Sub. HB 59 of the™.30
General Assembly created the Ohio Departnoéiedicaid, and subsequently relocated
and reorganized many Revised Code mmiovis governing the Medicaid program.

Form references are being updated amangnatical errors are being corrected.

5160-3-24

This rule sets forth the provisions for nursiagifities' requests for rateconsiderations in
cases of possible calculatioma's. The changes being made to this rule include the
following:

The rule title is being modified in order to bensistent with theattes of other nursing
facility rules in Chapter 5160-3 of the Administrative Code.

The Department's name is being updated from the Ohio Department of Job and Family
Services (ODJFS) to the OHepartment of Medicaid (ODM).

Language regarding the timeframe for filiagate reconsideration request is being
changed from "no more than thirty days after ter of the initial payment of the rate or
the receipt of the rate-setting calculation™no more than thirty days after the later of
the initial payment of the rate for which cetsideration is being gelested or the date on
the rate setting package notification."

The address where a rate reconsideratignest must be sent is being updated.

5160-3-39.1

This rule sets forth the provisions for claim submission for nursingiti@gi This rule is
being proposed for adoption to replackebi160-3-39.1, which is being proposed for
rescission. The differences between thie and the rule iis replacing are:

The rule title is being modified in order to bensistent with thattes of other nursing
facility rules in Chapter 5160-3 of the Administrative Code.
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The rule is being restructured to bettelirdsate the requirements for submitting claims
for services included and not included in Nie per diem rate, and to enhance readability
and comprehension.

Language is being added tmatuires nursing facility claims for services not included in
the nursing facility per diem rate to habsnitted in accordance with rule 5160-1-19 of
the Administrative Code.

Language is being clarified regarding useleictronic data interchange (EDI) and the
Health Care Claim Institudnal (8371) electronic format.

Language is being added and modified tuiee electronic clainsubmission in EDI or
the Medicaid Information Technology Syste(MiTS) web portal and to require the use
of the UB04 national uniform billing data specifications.

Language is being added regungiuse of the coding standasi forth in the healthcare
common procedure coding system, the @nirprocedure terminology codebook, and the
international classificain of diseases codebook.

Language is being added that requtragling partners o submit EDI claim
transactions to follow the requirements settfan paragraph (H) afule 5160-1-19 of the
Administrative Code.

Language is being updated to referenee@®M 8371 Companion Guide for compliance
requirements for claim submissions.

Language is being updated to clarify thairagle claim shall include days of service
provided, including qualifying lea&vdays, for a single individualithin a single calendar
month and shall not cross calendar months.

Language is being modified to clarify prowies regarding lump sum payments when the
County Department of Job and Family Seed (CDJFS) and a Mexid recipient in a

NF determine that a lump sum shall be assignehe NF as payment for past per diem
services received by the recipient.

Language is being modified to clarify tiitae date of receipt of an original claim
submission shall be determined by the dagecthim is received in the web portal or the
date the claim is received \@dectronic data i@rchange (EDI).

Language is being modified to clarify thalhen a provider identifiean underpaid claim,
the provider shall submit an adjustment withB0O days of the datbe underpaid claim
was paid, and when a provider identifiesoaerpaid claim, an adjustment shall be
submitted within 60 days of discovery otthverpayment. The language further clarifies
that checks in lieu of claim adjustments shall not be accepted.
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Language is being modified to clarify thatODM identifies the need for a provider to
adjust a claim, ODM shall notify the providermake the adjustment within 60 days of
notification. If the provider fails to makbe adjustment, ODM slti either make the
adjustment or void the claim. If an adjungnt cannot be made due to lack of outgoing
payments, ODM shall issue an invoice déinel provider shall remit payment or seek
reconsideration within 60 days. Any remambalance shall be certified to the Ohio
Attorney General for collection.

Language is being added to dythat claims with prior payment by Medicare or another
insurance plan shall be submitted with80 days from the date Medicare or the
insurance plan paid the claim to the nursing facility.

Language regarding delayed claim submissions has been moved to new paragraph
(B)(10), "Exceptions to timely filing requirements."

The Department's name is being updated from the Ohio Department of Job and Family
Services (ODJFS) to the OHhepartment of Medicaid (ODM).

Ohio Administrative Code references arengeupdated due to thereation of the Ohio
Department of Medicaid bfm. Sub. HB 59 of the 130General Assembly and the
subsequent renumbering of rules bg tlegislative Services Commission.

Language applicable to datefsservice prior to Julyt, 2005 and between July 1, 2005
and November 30, 2005 has been removed.

Interest provisions have been removed.

. Please list the Ohio statute authorizig the Agency to adopt this regulation.
Ohio Revised Code sections 5162.02 and 5165.02

. Does the regulation implement a federal regirement? Is the proposed regulation
being adopted or amended to enable theate to obtain or maintain approval to
administer and enforce a feéral law or to participate in a federal program?

If yes, please briefly explain the source and substance of the federal requirement.

5160-3-03.2

Paragraph (C) of this rule implements fedeegulations speciftein 42 CFR 488.433 and
488.442. These federal regulationguiee civil monetary penaéis (CMPSs) collected by the
State to be used for activities that protect guriowe the quality of care or quality of life for
residents of facilities in which defencies are found. These uses include:

(1) Support and protection of residents déaility that closes voluntarily or
involuntarily.
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(2) Time-limited expenses incurred in the pess of relocating refents to home and
community-based settings an@her facility when a fagtly is closed voluntarily or
involuntarily or downsized.

(3) Projects that support resident and fanaibyincils and other consumer involvement in
assuring quality care in facilities.

(4) Facility improvement initiatives.

(5) Development and maintenance of temporary management or receivership capability.

(6) Reimbursement of residents fine loss of persah funds managed by the facility as
a result of actions by the facility, or thesgoof personal property agesult of actions
by individuals used by the facilitp provide senges to residents.

5160-3-16.5

This rule implements federal regulatiapecified in 42 CFR 483.1€)(1) through (c)(8).
These federal regulations contain proms regarding resiae funds, including:

e Protection of resident funds

e Management of personal funds

e Deposit of funds

e Accounting and records

e Notice of certain balances

e Conveyance upon death

e Assurance of financial security

e Limitations on charges to personal funds
5160-3-39.1

This rule requires providers to submit at&iin compliance with national standards for
electronic health careansactions and code sets thatex@dopted under the federal Health
Insurance Portability anficcountability Act (HIPAA)of 1996 for protecting the
confidentiality, integrity, and availability of electronic protected health information.
Compliance with national standards thatevadopted under HIPA#as required by April
20, 2005 for most affectdtkalth care entities.

. If the regulation includes provisions not specifically required by the federal

government, please explain the rationaléor exceeding the federal requirement.
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5160-3-16.5

The Department believes the provisions in thile that exceed federal requirements are
necessary to ensure that residents have sitcéleir personal funds on deposit with the
provider, and that those fundse properly managed. Provisions in this rule that exceed
federal requirements include the following:

e A provider must explain to the residenttbe resident's repsentative that PNA
funds are for the resident e as he or she chooses.

e Upon request, a provider must furnish lipteto a residentr the resident's
representative for purchases madth the resident's PNA funds.

e Within 30 days after the end of each dag a provider must provide a written
guarterly statement to each resident or resident's representative of the financial
transactions made by the provider on thedent's behalf. (Thiederal regulations
contain this provision, ldspecify no timeframe.)

e Requires the local County Department of Job and Family Services (CDJFS) to
monitor PNA accounts.

What is the public purpose for this regulaibn (i.e., why does the Agency feel that there
needs to be any regulatiomn this area at all)?

5160-3-03.2

The public purpose of this rule is to implemstate and federal regulations regarding the
collection and use of civil onetary penalty (CMP) finetn addition to the federal
regulations specified in 42 CFR 488.44®1a888.433, this rule implements ORC section
5162.66.

5160-3-16.5

The public purpose of this rule is to impleméderal resident rightegulations regarding
resident funds. It is also emsure that nursing facility resials have access to their personal
funds and that those funds are properly managed.

5160-3-24

The public purpose of this rule is to ilament ORC section 5165.38, which authorizes the
adoption of rules to estaltisa process under which nursing facility providers may seek
reconsideration of Medicaid payment rates calculatedruDB€ Chapter 5165.

5160-3-39.1

The public purpose of this rule is to implem#ém federal Health Insurance Portability and
Accountability Act (HIPAA) of 1996 requiraents for protecting the confidentiality,
integrity, and availability of electroc personal hd#n information.
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6.

How will the Agency measure the success ofighregulation in terms of outputs and/or
outcomes?

5160-3-03.2

The success of this rule will be measuredhgyextent to which 1) fines are correctly
collected and deposited into the residentgution fund, and 2) CMP funds are used for the
purposes for which they are intended.

5160-3-16.5

The success of this rule will be measured byetttent to which 1) residents have access to
their personal funds, and 2) residentsspeal funds are well managed by providers.

5160-3-24

The success of this rule will be measured byetttent to which 1) all rate reconsideration
requests contain the required informationp@h ODM and the prodier comply with the

rate reconsideration process within the spectiiegframes, and 3) any rate adjustments that
may be warranted are implemented according to this rule.

5160-3-39.1

The success of this rule will be measured leyektent to which nursing facility claims are
submitted timely and according to the standards specified in this rule.

Development of the Regulation

7.

8.

Please list the stakeholders included by thAgency in the development or initial review
of the draft regulation.

If applicable, please include the date and mexh by which the stakeholders were initially
contacted.

The nursing facility provideassociations in Ohio are:

e Ohio Health Care Association
e The Academy of Senior Health Sciences, Inc.
e LeadingAge Ohio

The nursing facility providr associations were involved irview of the draft rules when the
Department of Medicaid emailed the draft sud summaries of the rule changes to the
associations on September 2, 2014.

What input was provided by the stakeholdersand how did that input affect the draft
regulation being proposed by the Agency?
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The Ohio Health Care Association provided input regarding the uses for federally imposed
CMP funds specified in rule 5160-3-03.2, the uskcehsed beds rather than certified beds

in rule 5160-3-41 for the purposes of assigmngsing facilities to peer groups, and the
insertion of language in rule 5160-3-42.3 thajuiees the use of salvage value to adjust
capital asset values when calculating depreciation.

As a result of stakeholder input, languagédiaft rule 5160-3-03.2 was modified to reflect
changes in federal regulations that wenacted by the Affordable Care Act.

No other changes were made to the proposksd as a result of stakeholder input.

9. What scientific data was used to develop thrule or the measurable outcomes of the
rule? How does this data suppa the regulation being proposed?

Scientific data was not applicable to the development of these rules.

10.What alternative regulations (or specific piovisions within the regulation) did the
Agency consider, and why did it determine that these alternatives were not
appropriate? If none, why didn’t the Agency consider regulatory alternatives?

No alternative regulations were considerBige Department considers Administrative Code
rules the most appropriate type of regulafimnthe provisions contained in these rules.

11.Did the Agency specifically consider a pedrmance-based regulation? Please explain.
Performance-based regulations define the réepd outcome, but don't dictate the process
the regulated stakeholders must use to achieve compliance.

Performance-based regulations were not censalappropriate and are not authorized by
Statute.

12.What measures did the Agency take to ensut@at this regulation does not duplicate an
existing Ohio regulation?

These rules have been reviewed by the DepattofeMedicaid's staff, including legal and
legislative staff, to ensure there is no dugtiicn within ODM rulesor any others in the
OAC.

13.Please describe the Agency’s plan for impmentation of the regulation, including any
measures to ensure that the regulation ispplied consistently and predictably for the
regulated community.

Letters to providers and all County Departnsenit Job and Family Services explaining the
changes that have been made to these manelsthe rationale fohbse changes, will be
posted to ODM's website. Additionally, the final rules as adopted by the Department of
Medicaid will be made available to allakeholders and tlgeneral public on the
Department's website.
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Adverse Impact to Business

14.Provide a summary of the estimated cost afompliance with the rule. Specifically,
please do the following:
a. ldentify the scope of the impacted business community;
Provider participation in #gnMedicaid program is optional and at the provider’'s
discretion. These rules impact approxima@530 nursing facilities in Ohio that
choose to participate in the Medicaid program.

b. ldentify the nature of the adverse impacte.g., license fees, fines, employer time
for compliance); and
Compliance with Medicaid program requirents is mandatory for providers who
choose to participate in the programgdamay result in administrative costs as
detailed below.

c. Quantify the expected adversémpact from the regulation.
The adverse impact can be qui#ied in terms of dollars, hours to comply, or other
factors; and may be estimated fordlentire regulated population or for a
“representative business.” Please include the source for your information/estimated
impact.

5160-3-03.2

b.) Nursing facility provides must notify the Departmeaf Medicaid in writing which
payment option they select for the payment of fines imposed by the Centers for Medicare
and Medicaid Services (CMS) and the Obigpartment of Health (ODH). If a nursing

facility provider fails to adhere to the terwisthe payment agreement, or fails to select a
payment option within ten days of not#iton, the Departmemtf Medicaid shall

immediately begin collection tbugh Medicaid payment offset if the nursing facility is a
Medicaid-participating facility.

c.) The Department estimates it will takeursing facility povider, per instance,
approximately one hour of staff time aethate of approximalg $12.50 per hour (total
estimated cost: $12.50) to select a paymetibopvith which to pay fines imposed by
ODH or CMS, and to advise the Departmeniadicaid in writing. Ifa provider fails to
adhere to the terms of a payment agreemefdilsrto select a pement option within ten
days, the Department must implementediion by Medicaid payent offset if the

nursing facility is a Medicaigbarticipating facility. The Dgartment is not able to

estimate the amount of such payments because the number of fines imposed, and the
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amounts of the fines, will necessarily vary. However, these aosisxisting costs of
compliance. There are no new costs of cliemge as a result of this rule filing.

5160-3-16.5

b.) Upon authorization by a resident, a nugsiiacility provider must hold, safeguard,
manage, and account for personal funds degmbsiith the provider. Management of a
resident's personal needs allowance (PB&gount includes: maintenance of ledger
accounts showing deposit and credit of fundsyalas credit of any interest earned,;
provision to the resident of access to petgh¢grovision of receipts for all transactions;
provision of quarterly statements; notificatito a resident when the amount in the
resident's PNA account reaches $200 lessttimnesource limit; notification to the
County Department of Job and Family Seed when a resident's PNA account balance
exceeds the resource limit; aredlease of funds upon dischar@r conveyance of funds
upon death.

In addition, if a nursindacility provider cagels the required surebond that protects all
resident funds managed by the provider,gtevider must notify the Department of
Medicaid by certified mail 30 days prior tlee effective date of the cancellation.

c.) The Department estimates a nursing ifsxadrovider will spend approximately 15 - 20
minutes per month at an estimated &Ht812.50 per hour (total estimated cost per
month: $3.13 - $4.13) to manage a resident's PNA account.

The Department estimates it will cost a nogsfacility provider a total of approximately
$9.61 to notify the Department of Medicaid bytided mail prior tothe cancellation of
the surety bond. The total approximate cosiased on an estimated 15 minutes of staff
time at an estimated rate of $12.50 per hplus $6.48, which is the cost to post and
send a letter by certified mailavihe U.S. Postal Service. However, these costs are
existing costs of compliance. There are no nestscof compliance as a result of this rule
filing.

5160-3-24

b.) A nursing facility provider's request for a rate reconsideration must be submitted in
writing to the Department of Medicaid, and shinclude a detailed explanation of the
possible error, the proposed corrected calautatind references to any relevant section
of the Revised Code or paraghs of the Administrative Code.

Additionally, the change in fguage regarding timeframes the submission of a rate
reconsideration request fromd more than thirty days after the later of the initial
payment of the rater the receipt of the rae-setting calculatiorf to "no more than
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thirty days after the later of the initial pagnt of the rate for which reconsideration is
being requestedr the date on the rate setting package notificatidhmay shorten the
period of time during which providers siLsubmit a reconsideration request.

c.) The Department estimates it will takawrsing facility provide approximately 2 - 4
hours of staff time at an estimated rat&d2.50 per hour (total estimated cost: $25.00 -
$50.00) to prepare a written request forta raconsideration and send it to the
Department of Medicaid.

The adverse impact regarding timeframedHiersubmission of a rate reconsideration
request cannot be quantified in terms dfats or hours. Any adverse impact that
providers may experience would be meastmgthe extent to which it becomes more
difficult to submit a request within the required timeframes.

However, these costs are existing costs of compliance. There are no new costs of
compliance as a result of this rule filing.

5160-3-39.1

b.) This rule requires nursingdility providers to report infonation to the Department of
Medicaid as part of the claims submissioogass. It also requires providers to submit
claims, and the data elements within those claims, using nationally standardized formats
and code sets that have beenldsthed for instiitional claims.

This rule also imposes timely filing requirements on providers.

c.) The Department estimates it will tak&ursing facility povider approximately 5
minutes of staff time at the rate of approzaitely $12.50 per hour (total estimated cost:
$1.04) to submit a claim.

The adverse impact regarding timely filing regments cannot be quantified in terms of
dollars or hours to comply. However, claims not received by ODM within the required
timeframes as specified in thigle will be denied. For exnple, claims received beyond
365 days from the actual date the service pvasided will be denied, and re-submitted
claims received beyond 730 days from the actual date of service will be denied.

However, these costs are existing costs of compliance. There are no new costs of
compliance as a result of this rule filing.

15.Why did the Agency determine that the regulabry intent justifies the adverse impact to
the regulated business community?
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5160-3-03.2

The adverse impact to providers associated with this rule is justified because this rule
implements ORC section 5162.66. In addition, s in this rule ensure that the
Department of Medicaid is abte collect fines that have beenposed on facilities in an
effective manner through Mecaid payment offset.

5160-3-16.5

The adverse impact to providers associated with this rule is justified because this rule
implements federal regulations spesdfiin 42 CFR 483.10(c)(1) through (c)(8).

5160-3-24

The adverse impact to providexssociated with the provisi requiring the inclusion of
detailed information when requesting a rateansideration is justified because detailed
information helps facilitate prompt and efficteesolution of providers' rate requests with
the Department of Medicaid.

The adverse impact associated with the cham¢gjeneframes for theubmission of a rate
reconsideration request is justified becdusn ODM and providers will now have a clear
submission deadline.

5140-3-39.1

The adverse impact to providerssociated with this rule is justified because the report of
information is inherent in the process of submitting claims for reimbursement. Additionally,
the adoption of national standarfbr electronic health careatisactions and code sets was
mandated in 1996 by the Health Insuranced®aity and Accountability Act (HIPAA).

Requlatory Flexibility

16.Does the regulation provide any exemptioner alternative means of compliance for
small businesses? Please explain.

No. The provisions in these rules are shene for all nursingatility providers.

17.How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and firsttime offenders) into implementation of the
regulation?

ORC section 119.14 is not applitalo these regulations #sese regulations do not impose
any fines or penalties for paperworlokdtions as defined in ORC section 119.14.

18. What resources are available to assist small businesses with compliance of the
regulation?

Providers in need of assistanmay contact the Bureau of Long Term Care Services and
Supports at (614) 466-6742.
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