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CSI - Ohio

The Common Sense Initiative

Business Impact Analysis

Agency Name:_Ohio Department of Job and Faily Services

Regulation/Package Title: __ OFC:Amendments to Children Servces Licensing OAC Rules
in chapter 5101:2-5 and 5101:2-9. CCN 7741

Rule Number(s): 5101:2-5-02, 5101:2-5-03, 5101:2-5-05, 5101:2-5-06, 5101:2-5-07,

5101:2-5-08, 5101:2-5-10, 5101:2-5-13, 5101:2-5-88601:2-5-17, 5101:2-5-22, 5101:2-5-25

5101:2-9-02, 5101:2-9-03

Date:  6/30/15

Rule Type:
New X b5-Year Review
X Amended Rescinded

The Common Sense Initiative was establiskdeby Executive Order 2011-01K and placed
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should
balance the critical objectives of all regulations with the costs of compliance by the
regulated parties. Agencies should promot&ansparency, consistency, predictability, and
flexibility in regulatory activi ties. Agencies should priotize compliance over punishment,
and to that end, should utilize plain langage in the development of regulations.

Requlatory Intent

1. Please briefly describe the draftegulation in plain language.
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Please include the key provisions of thegtgation as well as any proposed amendments.

OAC rule 5101:2-5-02, entitled "Application fan agency to perform specific functions;
amended applications,” providgsidance to agencies on the regquients for requesting agency
certification for functions related to foster ear Paragraph (1)(6) was amended to remove the
timeframe of sixty days for the request of apal for implementing a @nge in a residential
facility. The facility must now requeghe approval from ODJFS prior to implementing a
change.

OAC rule 5101:2-5-03, entitled '&ttification of an agency t@erform specific functions,”
provides guidance to agencies on the types of ivatibns that foster care agencies may be
certified for. Two grammatical changes were made to paragraph (F). No substantive changes
were made.

OAC rule 5101:2-5-05, entitled "Agency appeai findings of noncompliance,” provides
guidance to agencies on what an agency must do to appeal a finding of noncompliance.
Paragraph (A) was amended to change the rempaint for submission of an appeal from five
days to ten days following the receipt oetsummary of findings of noncompliance. An
additional requirement for the licensing supervisaio arrange a meat in person or by phone

if requested and render a decision within tenriass days. A new paragraph (B) was added to
prohibit any form of retaliation to an agency &y employee of ODJFS due to the filing of an
appeal by the agency.

OAC rule 5101:2-5-06, entitled "@ective action plans,” providegiidance to agencies on what
is needed to create and submit a correctivitormcplan for a finding of noncompliance.
Paragraph (A) was amended to expand the nuofbdays for submissionf a corrective action
plan from ten to fifteen days from the datetlué exit interview. A sentence was added to allow
ODJFS to grant an extension for submissions to go beyond the fifteen days.

OAC rule 5101:2-5-07, entitled "Denial or revocatioraafagency's certificator certification to
perform specific functions; tgmorary certificates," provides guidiee to agencies on the process
and reasoning for denials and revocationsceftification. Paragraph (F) was amended for
clarification. No substaive changes were made.

OAC rule 5101:2-5-08, entitled "PCPA andNR governance and administration,” provides
guidance to agencies on the requirements rasgdonsibilities for agey directors and board
members. Paragraph (B) was amended for @atibn. No substantive changes were made.
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OAC rule 5101:2-5-10, entitled "Child records,” provides guidatweagencies on the
requirements for the contents and storage of the records for children. Paragraph (C) was
amended for clarification. No substantive changes were made.

OAC 5101:2-5-13, entitled "Requaeagency policies, plans apdocedures,” provides guidance

to agencies on all policies a foster care agénty implement. Paragraph (A)(28) was amended

to require the recommending agency to notifg custodial agency immediately, but no later
than twenty-four hours fronthe time the agency is notifieaf an unauthorized absence of a
foster child. Paragraph (A)(29) was amended to clarify that the psychotropic medication policy
is required for PCSAs only.

OAC rule 5101:2-5-16, entitled "Ceiteration to be given to chifdreligion,” provides guidance
to agencies on what the agency should camsichen a child has religious backgrounds and
practices. The title of the rule was amendedQonsideration to be given to child's religion,
beliefs and practices”. Paragraph (B) was ametaednsider a child's diary restrictions due
to beliefs.

OAC rule 5101:2-5-17, entitled "Dikarge summary," provides guidance to agencies on what is
required when a child is discharged from adestial facility or spedilized foster home.

Paragraph (A) was amended for clarity. A newagaaph (D) was added to ensure that when a
child is receiving pre-planned respite care s@wviar is a short term direct placement on a
recurring schedule addressed in the case plardisicharge summaryrisquired at six month
intervals or at the cohgsion of the service, wthever occurs sooner.

OAC rule 5101:2-5-22, entittedRecommendations for initiafoster home certification,”
provides guidance to agencies on the requeres for submission of a recommendation for
certification of a foster home. Paragraphs éA)l (B) were amended for clarity. Paragraph (F)
was removed because it is requireaiher rules and is duplicative.

OAC rule 5101:2-5-25, entitled "Chamgj the certification of a fostearegiver from one type of
foster home to another,” provslguidance to agencies on hdaw upgrade or downgrade a
certification type for a foster home. ParggdrdD) was amended for clarity and paragraph (E)
was amended to remove an outdated reference.

OAC rule 5101:2-9-02, entitled "Staffing requirenghiprovides guidance to agencies on staff
ratios and other staffing issues in a residentilifg. A new paragraph (K) was added to ensure
a facility has at least one staffi site that is trained and autlzed to apply the reasonable and
prudent parent standard as required by H.R. 4980 of tHeQdsgress.

77 SOUTH HIGH STREET | 30TH FLOOR | COLUMBUS, OHIO 43215-6117
CSIOhio@governor.ohio.gov




OAC rule 5101:2-9-03, entitled t&f development and evaluation," provides guidance to
agencies on residential stafaiming and experience. ParggnaD) was amended to require
training in the prudent pant standard for existing stafNew paragraphs (1)(12), (1)(13) and
(N(14) were added to requireweopics for orientatin training for residential staff. These
additions were the directselt of legislation.

2. Please list the Ohio statute authorizig the Agency to adopt this regulation.
Rule Number Statutory Authority

Rule 5101:2-5-02  ORC 5103.03, 5153.16

Rule 5101:2-5-03  ORC 5103.03, 5153.16

Rule 5101:2-5-05 ORC 5103.03

Rule 5101:2-5-06  ORC 5103.02, 5103.03

Rule 5101:2-5-07 ORC 5103.03

Rule 5101:2-5-08  ORC 5103.03

Rule 5101:2-5-10 ORC 5103.03

Rule 5101:2-5-13  ORC 5103.03, 5103.0316

Rule 5101:2-5-16 ORC 5103.03

Rule 5101:2-5-17 ORC 5103.03

Rule 5101:2-5-22  ORC 5103.02, 5103.03, 5103.0324
Rule 5101:2-5-25  ORC 5103.03, 5103.0316

Rule 5101:2-9-02 ORC 5103.03

Rule 5101:2-9-03  ORC 5103.03, 5153.16, 5101.141

3. Does the regulation implement a federal regirement? Is the proposed regulation
being adopted or amended to enable theae to obtain or maintain approval to
administer and enforce a feéral law or to participate in a federal program?

If yes, please briefly explain the source @substance of the tieral requirement.

Rules 5101:2-5-02, 5101:2-5-03, 5101:2-5®8)1:2-5-06, 5101:2-5-05101:2-5-08, 5101:2-
5-10, 5101:2-5-13, 5101:2-5-16, 5101:2-5-10QE2-5-22, 5101:2-25, 5101:2-9-02, and
5101:2-9-03 do not implement a federal regulatind are not being established to enable the

state to obtain or maintain approval to adminiated enforce a federal law or to participate in a

federal program.
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4.

If the regulation includes provisions not specifically required by the federal
government, please explain the ration& for exceeding the federal requirement.

These rules are not written as a requiremeireaferal Law, nor do they exceed any Federal
requirements. The rules are specific to child arelfand follow state statute to ensure the safety
of the children in substitute care.

5.

What is the public purpose for this regulatio (i.e., why does the Agency feel that there
needs to be any regulatiomn this area at all)?

For rule 5101:2-5-02, the purposetioé rule is to ensure thefsety of children in care by
setting guidelines for establishing agencied theet the requirements set in statute.

For rule 5101:2-5-03, the purposkthe rule is to follow trough with statute by certifying
agencies to perform specific functions basedhe level of care provided to foster children
placed into care of the agency.

For rule 5101:2-5-05, the purposetbé rule is to explain therocess on how to appeal a
finding of non-compliance for a foster care agency.

For rule 5101:2-5-06, the purpose of the rul®isutline the requirements for a corrective
action plan when a foster care agency is fawnge out of compliance and is cited with a
rule violation.

For rule 5101:2-5-07, the purposetbé rule is to explain theeasons and the process of a
denial or revocation of an agcy’s certificate to operate.

For rule 5101:2-5-08, the purposkthe rule is to provide guidance and organization for
governance of their agencies. This ensures te@gadministration is staying in touch with
the rules and laws required to operate.

For rule 5101:2-5-10, the purposetbé rule is to provide arstore proper documentation in
a child’s record.

For rule 5101:2-5-13, the purposetbé rule is to provide apcies with requirements for
subjects for policies that the agency develofsis allows the agency to have input on the
specific policies that affect them. All aggnpolicies are reviewed and approved by ODJFS.

For rule 5101:2-5-16, the purposetbé rule is to ensure tliester child has the opportunity
to feel free to practice their religious beligfghout being deprivedf the right to do so.
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For rule 5101:2-5-17, the purposetbé rule is to provide thagency with guidelines for
discharging children from care and to docutrsgrecific items related to the process.

For rule 5101:2-5-22, the purposetbé rule is to provide thagency with guidelines and
procedures for recommending certifications for foster caregivers.

For rule 5101:2-5-25, the purposetbé rule is to provide guahce to the agency concerning
the process for upgrading or changing theifoceation type for foster caregivers.

For rule 5101:2-9-02, the purposetié rule is to give requireemts to agencies for staffing
ratios and other staffing guidedés in residential facilities.

For rule 5101:2-9-03, the purposetbé rule is to specify reg@ments for training the staff
in residential facilities.

. How will the Agency measure the success ofihregulation in terms of outputs and/or
outcomes?

The success of these rules can be measurdtelyompletion of the atutory requirements,
all necessary for the agenciestaintain their certification.

For rule 5101:2-5-02, the completion of the rule requirenrenpgired for the agency to
apply to perform functionselated to foster care.

For rule 5101:2-5-03, the completion of rule riegments for the agendyp be certified to
perform specific functions relateo foster care licensing.

For rule 5101:2-5-05, the completion of rule regoments required to file an appeal of an
agency finding during an inspection.

For rule 5101:2-5-06, the completion of rule riegoents required to caplete a corrective
action plan related to a finding of non-compliance.

For rule 5101:2-5-07, the completion of rule riegments to prevent the agency from having
their certification denied or veked due to non-compliance wittagitory or rule violations.

For rule 5101:2-5-08, the complen of rule requirements for hiring an administrator,
selecting a governing bodye the functions for each.

For rule 5101:2-5-10, the completion of rule riegonents for maintaining a record for each
child placed with the agency.
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For rule 5101:2-5-13, the complen of rule requirements for developing and implementing
agency policies for various items.

For rule 5101:2-5-16, the compten of rule requirements allowing a child to be given
religious consideration regding the child’s beliefs.

For rule 5101:2-5-17, the completion of rule riegments regarding thdischarge of a child
from the care of the agency.

For rule 5101:2-5-22, the comfilen of rule requirements required for the agency to
recommend certification @ foster care giver.

For rule 5101:2-5-25, the completion of rule riegonents required for the agency to change
the type of certificatiowf a foster caregiver frorane type to another.

For rule 5101:2-9-02, the completi of rule requirements reghng the proper staffing of a
residential facility.

For rule 5101:2-9-03, the comglan of rule requirements required for the training and
development of residential staff.

Development of the Regulation

7. Please list the stakeholders included by ¢hAgency in the development or initial review
of the draft regulation.
If applicable, please include the date and mch by which the stakeholders were initially
contacted.

The rules were presented to several interesigg including the Ohio Association of Child

Caring Agencies (OACCA), the Ohio Family i@aAssociation, representatives from county
agencies and the Ohio CouncilBéhavioral Health and Familyervices Providers. These
interest groups were part of the Midwé&stild Welfare Implementation Center (MCWIC)
meetings that the Office of Families and Cheld conducted during 2012. The meetings were
held in person and also allowed for online infowtard rule suggestions and changes. The group
discussed and came to conclusions on each Tiile.rules also went through the clearance
process on April 16, 2015 through April 30, 20T5here were some comments made by Joan
Van Hull of ODJFS. These comments were:

5101:2-5-03 (F) Need to alsaclode Chapter 5101:2-38 and 5101:2-53

5101:2-5-08 (A)(3) Need to alsnclude Chapter 5101:2-38 and 5101:2-53
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5101:2-5-10 (A) - 5101:2-39 no longeontains the case recordjtérement. You should check
where it went (e.g., moved to another Chapter)

5101:2-5-13 - (A)(11)(f) - OAG101:2-39-10 has been rescinded content is now contained
in Chapter 5101:2-38

5101:2-5-13 - (A)(23) Should inatle central registry checks

All comments were accepteddithe rules updated with the extiep of the comment regarding
adding the central registry check in rule 5%:13(A)(23). The response from ODJFS was:
“Central registry checks are governed by isec5103.18 of the Revised Code and are mandated
for specific purposes. Therens authority given to ODJFS inagtite to require a check beyond
what the statute prescribes. ODJFS has no authonigquire a check forwlunteer or intern.”

8. What input was provided by the stakeholdersand how did that input affect the draft
regulation being proposed by the Agency?

The rules were reviewed and revised with thergsted parties' involvement and language was
developed to address the isspessented. There were minor changes made. These changes
were:

Rule 5101:2-5-09 — Paragraph (E) was amended tibycdlaat this requirerant is for residential
facilities. No other substantive changes were made.

Rule 5101:2-5-02 - Paragraph (1)(6) was amendeaérnwve the timeframe of sixty days for the
request of approval for implementing a change in a residential facility. The facility must now
request the approval from ODJPB8or to implementing a change.

Rule 5101:2-5-03 - Two grammatical changes waagle to paragraph (F). No substantive
changes were made.

Rule 5101:2-5-05 - Paragraph (A) was amendecthémge the requirement for submission of an
appeal from five days to nedays following the receipt othe summary of findings of
noncompliance. An additional requirement for lihensing supervisor is to arrange a meeting in
person or by phone if requested and rendeateaision within ten business days. A new
paragraph (B) was added to prohibit any formretaliation to an agency by an employee of
ODJFS due to the filing of an appeal by the agency.

Rule 5101:2-5-06 - Paragraph (A) was amendezkpand the number of days for submission of
a corrective action plan from ten to fifteen daysnirthe date of the exit interview. A sentence
was added to allow ODJFS to grant an exten&wo submissions to go beyond the fifteen days.
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Rule 5101:2-5-07 - Paragraph (F) was amended for clarification.
Rule 5101:2-5-08 - Paragraph (B)svamended for clarification.
Rule 5101:2-5-10 - Paragraph (C)saamended for clarification.

Rule 5101:2-5-13 - Paragraph (A)(28) was adesl to require the recommending agency to
notify the custodial agency immediately, butlater than twenty-four hours from the time the
agency is notified of an unautliwed absence of a foster child. Paragraph (A)(29) was amended
to clarify that the psychotropic medi@n policy is requied for PCSAs only.

Rule 5101:2-5-16 - The title of the rule was amehtte "Consideration to be given to child's
religion, beliefs and practices.” Paragraph (Bas amended to consider a child's dietary
restrictions due to beliefs.

Rule 5101:2-5-17 - Paragraph (A) was amendedlfoity. A new paragraph (D) was added to
ensure that when a child is receiving pre-plamesgite care services isra short term direct
placement on a recurring schedule addressecinabe plan, the discharge summary is required
at six month intervals or at the conclusion of the seruihichever occurs sooner.

Rule 5101:2-5-22 - Paragraphs)(aAnd (B) were amended for clarity. Paragraph (F) was
removed because it is requiredoitmer rules and is duplicative.

Rule 5101:2-5-25 - Paragraph (D) was amendectlarity and paragraph (E) was amended to
remove an outdated reference.

Rule 5101:2-9-02 - A new paragraph (K) was added to ensure a facility has at least one staff on
site that is trained and authorized to applyréesonable and prudent parstgndard as required
by H.R. 4980 of the 113Congress.

Rule 5101:2-9-03 - Paragraph (D) was amendedquine training in the prdent parent standard
for existing staff. New paragraphs (1)(12), (B§land (1)(14) were added to require new topics
for orientation training for residential staff. Themkditions were the direcésult of legislation.

9. What scientific data was used to develop thrule or the measurable outcomes of the
rule? How does this data suppa the regulation being proposed?
Not applicable.

10.What alternative regulations (or specific piovisions within the regulation) did the
Agency consider, and why did it determine that these alternatives were not
appropriate? If none, why didn’t the Agency consider regulatory alternatives?
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There were no other alternatives considereduias as all parties involved were satisfied
with both rules and because tides are driven by statute.

11.Did the Agency specifically consider a pedrmance-based regulation? Please explain.
Performance-based regulations define the reéxpal outcome, but don’t dictate the process
the regulated stakeholders must use to achieve compliance.

ODJFS did not consider a performance basewiivié, but rather follved statutory language
prescribing that the department set standaréssare every instituin and association that
receives, or desires to recemmd care for children, or placekildren in private homes is

effectively and appropriately administering proper standards for safety. ODJFS also, according
to statute, must be satisfied as to the carengsueh children, and th#te requirements of the
statutes and rules covering the managemesudi institutions andsaociations are being

complied with. These rules are also specific becthessafety of the children in care dictates a
specified process to ensure complianSeecifically, rules 5101:8-02 and 5101:2-5-03 are
mandated by statute in sectidi03.02 and 5103.03 of the Revised Code.

12.What measures did the Agency take to ensuthat this regulation does not duplicate an
existing Ohio regulation?

There is no duplication as the rules are speciffoster care agencies and no other rules address
these specific issues. The rules were reviewethdyegal staff at ODJIFS prior to the clearance
process to ensure there was no duplbeatf any existing Ohio regulations.

13.Please describe the Agency's plan for impientation of the regulation, including any
measures to ensure that the regulation ispplied consistently and predictably for the
regulated community.

The rules do not prescribe anything that wowdtl be applied consistently. ODJFS licensing
specialists review the agencies to ensuresgllilations are appliezbnsistently and that
technical assistance is offeredareas of inconsistency.

Adverse Impact to Business

14.Provide a summary of the estimated cost afompliance with the rule. Specifically,
please do the following:
a. ldentify the scope of the inpacted business community;
b. ldentify the nature of the adverse impacte.g., license fees, fines, employer time
for compliance); and
c. Quantify the expected adversémpact from the regulation.

77 SOUTH HIGH STREET | 30TH FLOOR | COLUMBUS, OHIO 43215-6117
CSIOhio@governor.ohio.gov




The adverse impact can be qui#ied in terms of dollars, hours to comply, or other
factors; and may be estimated fordtentire regulated population or for a
“representative business.” Please include the source for your information/estimated
impact.

a. Scope of impacted business community:

One hundred fifty-eight agenciesll be impacted by the requirements of these rules.
The agency number may vary slightly due to monthly openings or closings of facilities.
This number includes both public and private agencies.

b. Nature of adverse impact:

Loss of certification if the agency does ndhare to the statutory requirements of the
rules.

c. Quantify adverse impact:

Adverse impact would entail administraitime spent completing the certification
process, reviews, appeals, governance, igsliand staffing requirements necessary for
statutory and rule compliance.

Residential staff is to receiwaventy hours of irial orientation training and twenty-four
hours of annual training. This is an existoast and can vary depending on the rate of
pay and other factors contribiogj to the time involved in the process. An agency paying
an employee $10 per hour would be spending $200 for each employee to attend
orientation training. The cost of a traineowld be similar, but allowing for an additional
20 hours of preparation time; the trainarist could range from $400-$500 for an entire
orientation session. This cost can be atp@ allowing for 24 hours of annual training.

Time involved capturing the information fprospective employees could be a potential
adverse impact due to tkest involved to requesbptain, review and assess the
information. BCII checks would cost the agg$50 per employee. A clerical employee
earning $8 and spending 10-12 hours reuigvand requesting information for each
applicant would cost the agen$80-$100 per applicamo process.

15.Why did the Agency determine that the regulabry intent justifies the adverse impact to
the regulated business community?

The Agency is carrying out the directives of sections 2151.86, 5103.035, and 5103.038 —
5103.0311 of the Revised Code.
Regulatory Flexibility
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16.Does the regulation provide any exemptioner alternative means of compliance for
small businesses? Please explain.

There is no alternativmeans of compliance.

17.How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and firsttime offenders) into implementation of the
regulation?

There are no fines or civil penalties for non-ctianre other than the faiture of certification
through denial or revocation.

18.What resources are available to assist small businesses with compliance of the
regulation?

ODJFS has a regional office with a licensing spetitiat will be assigned to assist the agency
in the entire process includirgsistance with the proper infaation required by these rules.
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