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CSI-Ohio

The Common Sense Initiative

Business Impact Analysis

Agency Name:_Ohio Department of Medicaid

Regulation/Package Title:_Ohio HomeCare Waiver (No Change)

Rule Number(s): _5160-46-04

Date: March 10, 2016

Rule Type:
7 New 5-Year Review

1 Amended 1 Rescinded

The Common Senselnitiative was established by Executive Order 2011-0IK and placed
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should
balance the critical objectives of all regulations with the costs ofcompliance by the
regulated parties. Agencies shouldoromote transparency, consistency predictability, and
flexibility in regulatory activities. Agenciesshould prioritize compliance over punishment,and
to that end, shouldutilize plain languagein the developmentof regulations.

Regulatory Intent

1. Please briefly describethe draft regulation in plain language.
Please include the key provisiornd tile regulation as wellasany proposedamendments.

Ohio Administrative Code (OAC) Rule 518®-04 sets forth the service specifications and
providerrequirementdor nine oftheservices available otne Ohio Home CareWaiver. The
services are adult ddyealth emergency responskpme delivereaneals,homemodificatiors,
out-of-home respite, personal care aide, supplemental adaptiassistive
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deviceservices, supplementalansportation andaiver nursing services.The ruleis being
proposedor "no change'in orderto meet five-year review deadlinesile it undergoes
thoroughreview by the Ohio Department of Medicaidndits stakeholders. Thirthcoming
reviewwill include the participationf stakeholdersmpacted by the ruleand will include
representatives fromsister agencies orderto work toward policyalignment across waiver
operating agenciesThe review will considerthe continued need for tiale, the natureof

any complaints or comment®ncerning the ruland anyrelevant factors that have changed
in thesubjectmatterarea affectedby the rule. At the conclusion of the review procefise
rulewill be rescinde@ndreplaced.

The rulewasmost recentlyamendedandsubject to CSIQeview) in 2015at which time
language in thevaiver nursingservicewas updated and terminologyd citationsthroughout
the rulewereupdated. Ohio RevisedCode(ORC) and OAC cites were updatedeferenceso
the Ohio Departmentof Joband FamilyServiceswerechanged to the Ohio Departmeuit
Medicaid, termsf artwere updatedi.e.,consumer is now individuagtc.) and Codef
Federal Regulatioriteswere updated. Neubstantivechanges were made to the resthe
rule,andit wasnot subjectto five-year review, pendingn intensive review o#ll of the
services seforth in the rule that isommencingin February2016.

2. Please list the Ohio statute autharing the Agency to adopt thisregulation.
Ohio RevisedCodeSection5166.02.

3. Doesthe regulation implement a federarequirement? |Is the proposedregulation
being adopted or amended to enable the state to obtain or maintain approvial
administer and enforce a federal law or toparticipate in a federal program?

If yes, please briefly explain the source asdbstanceof the federalrequirement.

Yes. Inorder forthe Centersfor Medicareand Medicaid Services (CMS) tapprovea
1915(c) homeand community-based servicesiver, a statemust meetertainassurances
concerningthe operation of thevaiver. These assurances are spelledrod? C.F.R.
441.302,andinclude:

(a) "Health andWelfare -Assurancthat necessarysafeguard$ave beertaken
to protect the healtland welfare othe beneficiaries othe servicesThose
safeguardanustinclude—

(1) Adequate standards for all types of providers that provide services timeler
waive';
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(2) Assurancehat the standards of any Sealicensure orcertification
requremerts are metfor se vices or forindividuals furnishing serices thatare
provided undethe -waiver,...."

Thus, provides of Ohio HomeCare Waiver savices mustbe qualfied, i.e., only those
agentesandpersons who net the gate'squalification requiementscan provide savices
to waver participants. The propasedrule will assistthe Statén assuringhe hedth and
welfare of waiver participants by amongother things egablishingspecificqualifications
and requirementghat provders mustmed in order to furnish waiversewices.

4. If theregulation includes provisions not specifically required by the federal
government, pleaseexplain the rationale for exceading thefederal requirement.

Thisrule isconsggert with fedeal requirements. It defines spedfic processes fomeeing
waiver progranprovider eligibil ity requirements asrequired by CMS.

5. What is the public purpose for this regulation (i.e.,why doesthe Agency feelthat there
needs to be any regulation in thd area at all)?

The pubdic purpose othese regulations is toassre the hedth and welfare of individuas
enrolled in the Ohio HomeCareWaiver asrequired by42 C.FR.44].302(a)throughthe
provision ofsavices by qualified providers. The Statedsdoing soby establishing
requiremens that providers must meetin orderto be ODMadministeared waiverservice
providers.

6. Howwill the Agency measure the successof this regulation in term s of outputs and/or
outcomes?

Succesful outcomes areneasuredhrough afinding of compliance with providerstandads. The
expedation i that adherenceto the providemrequirenents will resut in a reducednumter of
incidents thatthreaten thénealth andwelfare of individuals participating inthewaiver program.
Thisisevdenced,in part by no advesefindings resuling from structur&areviewsand
invesigaion of allegedprovider ocaurrences

Development of theRegulation

7. Pleasdist the stakeholdersincluded by the Agencyin the developrent or initial review of
the draft regulation.
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If applicable, please include the date and medium by which dtaéxeholdersvereinitially
contacted.

ODM hasbeen conveninghe HCBS RulesWorkgroupsinceMay 2013 for the purposeof
crafting andreviewing OAC rules governing ODM-administered waivers;luding516046-
04. This stakeholder group generatheetsevery month (in-person aray phone) andvasbeen
responsible for the development, adopt rescission and amendment of manlesthusfar.

The HCBS Rules workgroup consistsindlividuals enrolled on ODM-administerealaivers,
as well as membersf thefollowing organizations:

AARP

Brain Injury Association oDhio

CaregiverHomes

Caré&source

CareStar

Council onAging

Disability RightsOhio

Easter Seals ddhio

Help 4 Seniors

Individualsservedthroughthe Ohio Medicaid progranmncluding HCBSwaivers
Leading AgeOhio

LEAP

Molina Healthcare

NAMI Ohio

Ohio Academy of Senior Health Scienchs;.

Ohio Assisted LivingAssociation

Ohio Association of Area Agencies @&uging

Ohio Association of County Behaviorklealth Authorities
Ohio Association of SenidCenters

Ohio Council forHome Care andHospice

Ohio Council of BehavioraHealth& Family Servicedroviders
Ohio Department of DevelopmentAisabilities

Ohio Health Caréssociation

Ohio Long Term Car®mbudsman

Ohio Olmstead Taskorce

PublicConsulting Group (PCG) (provider oversigtantractoy
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Senior Resaurce Connection
United Hedthcare

OAC 5160646-04 is being shared withthe workgroup and they ae being notified that ODM
isfiling the rule as'nochange." Begnning in February2016, ODM is canmencing a
comgete revew of the rule with the workgroup. his revew will lastsevea monthsandis
expectd to resut in the rescssian and replacemenbf OAC 516G46-04.

8. What input was provided by the stakeholdersand how did that input affed the draft
regulation being proposed by the Agency?

Stakeholders are d critica impartancein identifying the service specificatims and provider
requirements for eat of the Chio Home Cae Waiver'ssavices.

9. What scientific data was used to dewelop the rule or the meaurable outcomes of the
rule? How does this data support tle regulation being proposed®

No sdertific data wasused to devéop the rulesor themeasirable outcomesf therules.

10. What alternati veregqulations (or specific provisons within th e regulation) did the
Agencyconsider, and why did it determin e that thesealternativ es were not
appropriat €? If none why didn’t the Agency consider regulatory altern atives?

No dternative reguiations were constered athistime. The langiage must meet tifederd
andstate gidelinesunder which ODM-administered waiversare permittedto operde.

11. Did the Agency specifically condder a perf ormance-basel regulation? Please explain.
Performancebaseal regulations define the required outcome, but don't dictate the process
the requlated stakeholders mug useto achieve compliance

No. Performacebasedrequlationsarenot deemed appropriatend arenot authorized by
Statute.

12. What measuresdid the Agencytake to ensure that this regulation doesnot duplicate an
existing Ohio regulation?
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13.

All regulations regardintghe Ohio Home Care Waiver aygromulgated byODM and
implemented byYDDM, its designees and providers, as appropriate. régelationsare
reviewed byODM'slegal and legislative staff to ensurethere is naduplication withinthe
rules.

Please describe thé\gency's plan for implementation of the regulation, including any
measures toensure that the regulation isapplied consistentlyand predictably for the
regulated community.

A robusteffort will beemployedby ODM to notify Ohio Home Car&Vaiver participantsard
service providers o©ODM's plans regarding OAC rulés160-46-04.Initial notification of this
rule's no change status will occur via a variety c@immunicationrmethodsincluding,but not
limited to, ODM's issuance of eemittance advice, emaik® agency andndependent
providers, electronicommunicatiorvia the myohiohcp.orgvebsite andhe provider
oversight contractor'$PCG) website.

Adverse Impact toBusiness

14. Provide a summary ofthe estimated cost of compliance with theule. Specifically, please

do the following:

a. ldentify the scopeof the impacted businesscommunity;

b. Identify the nature of the adverseimpact (e.qg., licensdees fines,employer time for
compliance); and

c. Quantify the expectedadverse impact from theregulation.
The adverse impactan be quantifiedin terms ofdollars, hours tocomply, or other
factors; am/ may bestimatedfor the entire regulated populationor for a
"representativebusiness."Pleaseinclude the sourcefor your information/estimated
impact.

(a) Currently, there arapproximately ®50 non-agencyersonal care aide&,200
registered nurse@RN)/licensedpractical nursegLPN), and41 home carettendants
serving individuals enrolled on &dDM-administeredvaiver. There are alsé70
Medicare-certifiechome health agencies?6 otherwise-accreditedgenciesand
approximately715 ancillary service providerthatalso furnish serviceso individuals

(b) As a condition otheir approval as an Ohio Home Care Waiver senpcevider:
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= Homehealthagencies must be Medicare-certified or otherwise accredited by
national accreditatiorbody.

= Waiver nursing providers mube registeredurses oticensad practicalnursesvho
possess a current, valid andrestriced licengd with the Ohio Boardof Nursing.

* Personatare aides mustavea certificate of completion @ither acompetency
evaluation program draining and competency evaluatigmogramapproved and
conducted by th&©hio Departnent of Health, or the Medicarecompetencyevaluation
programfor homehealth aides. Thegnugt also obtain andhaintainfirst aid
certification from a classthatis notsdely internet-based and thiaicludes hands-on
training by a certified first aidngructor and asuccessfulreturndemonstratiorof
what waslearned inthe course. They mualso maintainevidenceof completion of
12 hous of in-sevice continuing education everd2 months andgrogram-specific
orientation.

= An adultday healthcenter musprovide for replacementoverage due ttheft,
property damageand/or personahjury. They mustlso maintain evidencef dired
carestaff’scompletion of 12 hoursof in-servicetraining within a 12-monthperiod
and annuallythereafter.

= Home delivered meaprovidersmust furnish mealghatare approvedy alicensel
dietitian who is regiteredwith the Commission omietetic RegistrationProviders
mustalso possessnyapplicablecurrent,valid licenses/ceifi catesfrom the loal
healthdepartment.

< Home modification providers rdumaintainlicensureinsuranceandbondingfor
general contracting services of applicaplgsdictions. Homemodificationproviders
must submitbids for work thatincludedrawing#diagramsof the modificatim,
itemized liss of materials thatvill beneedé, thecost of materials anthbor costs, a
written statement cdll warrantiesprovidedand a written attestation thiie provider,
all employeesnd/or all subcontactasto be used have the nesay experience and
skills.

e Out-of-home respitserviceproviders mst bealicensed/certifiedntermediat care
facility for individualswith intellectual dsabilities, a licensed/certifiedhursing
fadlity, or anotherdicensed seting approvedby ODM or itsdesignee They must
provide forreplacenent coverage du¢o theft,propertydamag and/orpersonal
injury. They mustalso maintain evidence of completiarf eight hoursof in-senice
continuingeducatiorevay 12 months and progam-specificorientation.
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e Supplementatrangortation seavice providers must maintaincollision/liability insurance
for eachvehicle/driver, and obtan andexhbit evidence ofvalid motor vehicleinspectiors
from the Ohio Highway Patrol forall vehiclesused to provide savices. Non-agenc
drivers must possess a valid drivditsense cdli sionfiability insurance adobtain and
exhibit evidence ofrequiredmotor vehicleinspetions. Driversmustalsoobtainand
maintaina certificateof completon ofa caursein first aid.

Providerswill continueto incur costsassociatedvith meding theserequirements.They will
alsoincur cogs associated withmaintaining required documerdtion pertaining to thear particular
senice as sefforth in the rule. Cots will vary by spedfic sevice am assotatedrequirenents.

Assuming that Ohio Hom€&are Waivelprovidess adhere to the praiider requirementssetforth
in the rule thereshouldbe little or no costof compgiance However,if the providerdoesnot, and
an incident orprovider occurrence iseported, e providemwill besubjectto invesigation and
follow-up and could be subjectto sancitonsthatcould resut in their inability to participate inthe
Medicaid waiver program.

(c) Thisrule requresagencies to be Medicaperified and to executeprovider agreements as
cordition of participation andcomgiance. The initial Medicarecertification processs alengthy
procesdor a home hedth agency asit ofteninvolvesthird parties, e.g.,anaccreditatiorbody and
arduous processege.g, deaning procesg. The certificationprocesdrom dart to finish can take
six to nine montls. Adminidrative stdf involved inves asmuchas 80 ormore hours to
compete the initial Medicare certificationproces, andfive or more hours peragency
adminigrator to sewre the provideragreementrom a non-agency provider and/or an acaedited
agency The cost ofMedicare certificai on variesby ageicy andcanbe more thana $2%,000
endeavordepending on the number of staff hired tosuppart the process.

To maintain Medicare certification a surveyisrequiredto be comgeted once everythreeyeas
(or soaner, dgending on the numberof deficienciesfound on the survey)This procesdsan
on-going process foagencies It is a canpliance issuekeepingup with al the new rules and
regulations. On averag@nageicy sp@&ds aminimum of 5 FTE ofanurse'ssdary on this
compliance piece ad if it is alarger agency, it can betbl5 FTEs. At$29 per hour, that could
amount tabetweer$s60,M0- $90,0® peryea. (This numker doesnot includebenefitg.

"Otherwise accreditedagencies"such as those accrediteldy The Joint Commissiormay
spend approximatdy $16000 everythree yeargor the purposeof conducting their on-site
survey. SOURCE: Ohio Council forHome Care andHospie and Midweg Care Alliance.

Agenciesincur approximately$190in costsfor RN assignmeribversightsupervision of
aides atleast every 60 days or asoftenas evey 14 day. SOURCE Ohio Council for
Home

Care and Hosgce and MidwestCare Alliance.
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Training and competencytesting have been estimatdd costan agency approximaje
$2,704for agroup of ten potentialpersanal careaides. More than$2,200 ofthese costsre
attributable to the cost ofingruction (RN/PT ingructors) overa 75hour period. The actia
aide handbak is egimated to costapproximately $30 perperson. Agenciesalsoincur
additional costs for wagegegting andmaterials. Anindependentprovidercanreceive
training through adult vocationalschoadls (approximate cost$500). Somestateteded nurse
assistan{STNA) programs areDiversified Health Pragrams encompassingAide Training to
Medical AssistantsSOURCE: Ohio Coundl for Home Careand Hospiceand Midwest
Care Alliance.

Twelve (12) houss of continuing educatioreat yea is estimatedio costan agency
appoximately $1,821 fora group often staff. This estimatencludes nearly$500 forthe
costof materials/administrativeosts/instruction and the remainder i®r paymenbf wages
to staff while theyundergo training. An independerngrovider would be responsible for
training costs anavould not be paid wages vhile receiving training. SOURCEOhio
Council for Home Care and Hospice andMidwestCare Alliance.

Firg aid trainingis estimatedto cost aragency$394 evey two yearsfor a group ofterstaff.
Thisincludes $174 for the cost of materiakdmingrative costénstructionand the
remainde is for payment ofvagesto staff while they undergo traning. Again, an
independat providerwould be responsible fotraining costsand wouldnot be paid wages
while receiving instruction.SOURCE Ohio Council fo Home Care andHospiceand
Midweg Care Alliance.

Licenaure/regstration with the Ohio Boardof Dietetics, asis required for homeddivered
mealsavices,is estimatedto cost between $65 and $1880OURCE: Ohio Boardof
Dietetics.

Contactorsproviding home modification services may incur thefollowing kinds of
appoximate cogs:

e Two (2) percer of the value of work for general liaklity insurancde.g.,$20,000cost
for $1,000,000in "sales™);

e  $100$125 for a$10000bond foread city;

e  $200-$3® fee forcity licensure;

e  Five(5) percent of the vdue of work, or a minimum of $250for drawings;

. Permittingvaries from $75 andp to$100s, dependingpon thescope ofwork.
SOURCE: Creaive Housing Inc.

Licensure ofnursing facilitieswill vary by suchthings as licensure febuilding/fire
inspectia, bedcostsconstructioncostsif necessar, andstaffing, etc. SOURCE:TheOhio
Departmenbf Health.

Thecost of a license faan intermediatecare facility is$50 forthe firstyear ofoperation.
Then,basedn the outcomeof their firstyearlicensurereview,they can be issued a($50),
2 ($75) or 3-year ($100) license. SOURCEhio Department oDevelopmental
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15.

Disabilities.

Supplemental transportation providers incur $23-$2bcensurefees. Additionally auto
insurance costs willary by both city and vehicle. According to an analysisuato
insurance rates in Ohio conducted y@uepenguin.com, average minimaaoverage
premiums range frorfi428to $1,428 peyear.

Why did the Agency determinethat the regulatory intent justifies the adverseimpact to
the regulated business community?

The assurance of vveer participants' health andgelfareis integral to the Ohio Hom€are
Waiver program- bothat the stateand federal levels. Bvider participation irthis waive is
optional and at the provider's discretio@ompliancewith program requirements isquired
for providers who choose to participate andy include administrative costs associatgth
compliance withthe requirements of these rules (e.g., training, monitoringosaasight.etc).

Failure to comply with such requirements may resudt pnovider's inabilityto beanOhio
HomeCareWaiver serviceprovider.

Requlatory Flexibility

16.

17.

18.

Doesthe regulation provide any exemptionsor alternative means of compliance for
small businesses? Please explain.

No, not applicable for thiprogram.

How will the agency apply Ohio Revised Code section 119.14 (waiver of fireasd
penalties for paperwork violations and first-time offenders)into implementation of the
regulation?

Not applicale forthis program.

What resources are available to assissmall businesseswith compliance of the
regulations?

Not applicalte forthis program.
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