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Business Impact Analysis

Regulatory Intent

1. Please briefly des cribe the draft regulation in plain language.
Please include the key provisions of the regulation as well as any proposed
amendments.

Primary Goal
ODA proposes to implement 45 C.F.R. Part 75 (December 26, 2014) and 2 C.F.R. 180 (December 26,

2014) into this rule package. Please see Appendix B to this BIA for more information on open and free
competition.

Updated Terminology
ODA proposes to make non-substantive updates to the rules as part of a strategy to systematically
update the terminology in all ODA rules. For more information, please review Appendix A.

OAC173-3-01

This rule introduces OAC Chapter 173-3 and defines terms used in the chapter and OAC Chapter 173-
4. On the attached copies of the rule, ODA identifies amendments that it proposes to make to the rule
as it proposes to rescind the current rule and replace it with a new rule.

OAC173-3-04

The rule contains general requirements for AAA-provider agreements paid, in whole or in part, with
Older Americans Act funds. On the attached copies of the rule, ODA identifies amendments that it
proposes to make to the rule as it proposes to rescind the current rule and replace it with a new rule.

OAC173-3-05

The rule requires AAAs to use open and free competition for AAA-provider agreements when procuring
for goods and services. On the attached copies of the rule, ODA identifies amendments that it
proposes to make to the rule as it proposes to rescind the current rule and replace it with a new rule.
Again, please review Appendix B.

OAC173-3-05.1

ODA proposes to adopt this new rule to consolidate the regulations on AAA-provider agreements with
multi-year terms from OAC 173-3-04 and 173-3-06 into a single rule with one topic and a title that helps
the public to find that topic when browsing through the Ohio Administrative Code. ODA proposes to add
the following 2 new requirements to any RFP that includes multi-year terms:

e ODA proposes to require AAAs to clearly state in RFPs that the AAA-provider agreement upon
which provides would bid is for a multi-year term, or renewable after the initial term, or is a
combination of a multi-year term and the opportunity to renew.

e ODA proposes to require each AAA to clearly state in any RFP for an AAA-provider agreement
with a multi-year term that the AAA retains the right to decline to renew the contract. This
would allow the AAA to determine if it would be better for consumers in their planning and
service area to use free and open competition to procure goods and services instead of
renewing.
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OAC173-3-06

This rule lists the requirements that must appear in every AAA-provider agreement. On the attached
copies of the rule, ODA identifies amendments that it proposes to make to the rule as it proposes to
rescind the current rule and replace it with a new rule.

OAC173-3-07

This rule regulates consumer contributions (i.e., voluntary contributions and cost sharing). On the
attached copies of the rule, ODA identifies amendments that it proposes to make to the rule as it
proposes to rescind the current rule and replace it with a new rule. For more information on consumer
contributions, please see Appendix C.

OAC173-3-09
This rule regulates the appeals process. On the attached copy of the rule, ODA identifies amendments
that it proposes to make to the rule.

. Please list the Ohio statute authorizing the Agency to adopt this regulation.

e ORC§173.01 authorizes ODA to adopt rules to “govern the operation of services and facilities
for the elderly that are provided, operated, contracted for, or supported by the department.”

e ORC§173.02 authorizes ODA to adopt rules to regulate services provided through programs
that it administers, including rules that “develop and strengthen the services available” for
Ohio’s aging.

e ORC§173.392 requires ODA to adopt rules to do the following: (1) govern agreements
between ODA (or its designees) and providers and (2) govern payment for community-based
long-term care services when a provider performs those services through a program that does
not involve provider certification, including Older Americans Act programs.

e §209.30 of H.B.64 (1315t G.A.) requires ODA to implement cost sharing for services purchased
with Senior Community Services funds.

. Does the regulation implement a federal requirement? Is the proposed
regulation being adopted or amended to enable the state to obtain or maintain
approval to administer and enforce a federal law or to participate i n a federal
program?

If yes, please briefly explain the source and substance of the federal
requirement.

e §305(a)(1)(C) of the Older Americans Act of 1965, 79 Stat. 210, 42 U.S.C. 3001, as amended
in 2006, authorizes ODA, ODA, as the state’s designated sole state agency (cf., ORC§173.01)
to adopt policies to be responsible for “policy development ... of all State activities related to
the objective of [the] Act.”
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4.

e §306(a)(7)(B)(ii) of the Older Americans Act of 1965, 79 Stat. 210, 42 U.S.C. 3001, as
amended in 2006, requires AAAs to “facilitate the provision, by service providers, of long-term
care in home and community-based settings.”

e §315(a)(1) of the Act, permits ODA to implement cost sharing. However, because of the
uncodified budget language ODA cited under #2, ODA is required to implement cost sharing
for services purchased with Older Americans Act funds.

e §315(b) of the Act requires the acceptance of voluntary contributions and §315(b)(4)(D)
requires AAAs to account for the contributions.

e 45C.F.R,, Part 75 (December 26, 2014) is called “Uniform Administrative Requirements, Cost
Principles, and Audit Requirements for HHS Awards.” It requires all programs operating on
federal funds, including Older Americans Act funds, to use open and free competition when
procuring goods and services.

e 45 C.F.R. 1321.11 (October, 2015 edition) authorizes ODA, as the state’s unit on aging (cf.,
ORC§173.01) to adopt policies “governing all aspects of programs”! operated under 45 C.FR.
Part 1321.

If a regulation inclu des provisions not specifically required by the federal
government, please explain the rationale for exceeding the federal
requirement.

ODA’s proposed new rules would retain certain state-level requirements found in ODA’s current rules
that ensure Ohio’s procurement process is transparent, fair, and encourages competition. ODA’s
proposed new rules would also contain new state-level requirements to that better ensure that Ohio’s
procurement process if fair, encourages completion, and is used often enough to respond to the needs
identified in area plans (a requirement of the Older Americans Act). For more information on additional
state requirements, please review Appendix B.

One of ODA’s proposed new rules, OAC173-3-07, would continue to implement the federally-required
voluntary contributions standards. The rule would also continue to implement cost sharing. Although
cost sharing is an option under §315 of the Older Americans Act, §209.30 of H.B.64 (131st G.A))
requires ODA to implement cost sharing for services purchased with Senior Community Services
funds. Because Senior Community Services funds are used as a match for Older Americans Act funds
in accordance with §304 of the Act, requiring cost sharing for the Senior-Community-Services side of
the match obligates ODA to require cost sharing for the Older-Americans-Act side of the match.

1 ltalics added.
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5. What is the public purpose for th e regulation s (i.e., why does the Agency feel
that there needs to be any regulation in this area at all)?

The rules have multiple public purposes, including:

e ODA is required to comply with state statutes that require ODA to adopt rules that govern AAA-
provider agreements, open and free competition, and consumer contributions.

e Open and free competition is fair, spurs innovation, and reduces fraud. See Appendix B for
more information.

e Consumer contributions generate income that is recycled into more goods and services for
consumers. See Appendix C for more information.

6. How will the Agency measure the success of this regulation in terms of
outputs and/or outcomes?

Through its regular monitoring activities under OAC173-2-07, ODA will work with its designees, the
AAAs, to ensure that the regulation is applied uniformly.

Development of the Regulation

7. Please list the stakeholders included by the Agency in the development or
initial review of the draft regulation.
If applicable, please include the date and medium by which the stakeholders
were initially contac ted.

In 2013, ODA contacted providers and provider associations representing various types of long-term
care services to gauge adverse impact. ODA also selected 9 providers of various types in both rural
and urban settings to attempt to measure the adverse impact.

Throughout 2014 and 2015, ODA has been in contact with many providers and AAAs regarding the
nutrition program, which is subject to the rules on open and free competition and also subject to
consumer contributions.

In 2014 and 2015, ODA contacted manufacturers of electronic systems that reduce administrative
expenses for meal providers.

In February, 2015, ODA requested a copy of the most-recently-issued RFPs from each AAA. ODA also
contacted 3 companies that had the capacity to provide meals to consumers in the Cincinnati area, but
did not qualify to bid for the AAA-provider agreement.

Before ODA filed its proposed rules with the Joint Committee on Agency Rule Review (JCARR) to

begin the legislature’s formal rule-review process, ODA conducted an online public-comment period
from March 15, 2016 to April 3, 2016.
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8. What input was provided by the stakeholders, and how did that input affect the
draft regulation being proposed by the Agency?

7 of the 9 providers contacted in 2013 provided ODA with detailed on the administrative expenses
involved in preparing and submitting bids that ODA used to develop a worst-case scenario for adverse
impact calculations.

Some providers were unaware that they were regulated by ODA'’s rules on AAA-provider agreements
paid, in whole or in part, with Older Americans Act funds. ODA now proposes to have every RFP and
every AAA-provider agreement include a statement to make it clear that the provider is subject to the
rules. ODA also proposes to add “Older Americans Act” to the beginning to each rule’s title to assist
when doing internet searches for the rules. ODA’s analysis of its website traffic shows that the vast
majority of people who access rules in ODA’s online rules library do so through Google, Yahoo, and
Bing.

In a public comment for another rule project, a provider protested that ODA was trying to make rules to
regulate the provision of goods and services that are paid with local funds like county tax levies. ODA’s
consistent use of terminology about the Older Americans Act funds should make it clear that the rules
would not regulate the provision of any goods or services that are paid with 0% Older Americans Act
funds. However, if the goods or services are paid with 1% local funds that are used as a match to the
federal funds, the use of the matching funds is as subject to the rules as a project that is paid with 50%
local funds and 50% federal funds.

Most meal providers who informed ODA that they used electronic systems to reduce administrative
expenses used, ServTracker or SSAID. All meal providers who informed ODA that they could not afford
to use such electronic systems said that they looked into using SAMS Scan or MUM (which is affiliated
with SAMS). As a result, in the proposed new definition of “consumer’s signature,” in OAC173-39-01,
ODA is expanding the list of examples of electronic means to acquire signatures by listing product
names other than only SAMS Scan and MJM.

Manufacturers of electronic systems notified ODA that they can offer administrative savings in the area
of consumer contributions. This is reflected in the impact section of Appendix C.

Most meal providers who used electronic systems indicated that they did not use the electronic

systems to reduce the administrative burdens associated with receiving voluntary contributions. This is
also reflected in Appendix C.
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During the online public-comment period, 1 Ohio business, 3 area agencies on aging, and 1
association representing area agencies on aging made a combined 22 comments, some of which were
nearly identical to one another.2 In response to those comments, ODA made the following 4 revisions
in 3 of its proposed new rules:

e POST-COMMENT-PERIOD REVISIONS to OAC173-3-04:

o ODA reverted to current rule’s standards for time-and-materials agreements regarding
for what good or services the AAA must obtain written permission from ODA before
entering into a time-and-materials type of AAA-provider agreement. This revision
would not impact the adverse impact of the proposed new rule upon providers.

0 ODA deleted the word “vigilantly” before the word “monitor.” In exchange, ODA’s
response to the public comment warns AAAs of the dangers of time-and-materials
agreements. This revision would not impact the adverse impact of the proposed new
rule upon providers.

e POST-COMMENT-PERIOD REVISION to OAC173-3-06: ODA required AAAs to determine
which AAA-provider agreements comply with federal confidentiality laws like HIPAA and to
require compliance with those laws only for those agreements. This would work to highlight
laws already in force without mistakenly subjecting all AAA-provider agreements to HIPAA. It is
a protection for providers against being required to follow a federal law that may not apply to
their work. Thus, it is a protection against potential adverse impacts.

e POST-COMMENT-PERIOD REVISION to OAC173-3-07: ODA corrected the definition of
“federal poverty level” because the Older Americans Act only requires factoring a consumers’
self-declared individual, not family, income. If ODA did not make this correction, the adverse
impact would have been upon the consumer, not the provider.

For an exhaustive list of the comments and ODA’s responses to those comments, please review
Appendix D.
9. What scientific data was used to develop the rule or the measurable outcomes

of the rule? How d oes this data support the regulation being proposed?

ODA relied upon statistics from its databases, provider interviews, and national reports. ODA cites
these sources in the appendices to this BIA.

2 |dentical comments indicate that multiple businesses shared comments with one another and that multiple businesses had
identical concerns.
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10.What alternative regulations (or specific provisions w ithin the regulation) did
the Agency consider, and why did it determine that these alternatives were not
appropriate? If none, why didn’t the Agency consider regulatory alternatives?

ODA did not consider any alternative regulations.

11.Did the Agency speci fically consider a performance -based regulation? Please
explain.
Performance -based regulations define the required outcome, but don’t dictate
the process the regulated stakeholders must use to achieve compliance.

Regulations that require open and free competition are inherently performance-based regulations.

12.What measures did the Agency take to ensure that this regulation does not
duplicate an existing Ohio regulation?

ORC§173.01 designates ODA as ‘the sole state agency to administer funds granted by the federal
government under the ‘Older Americans Act of 1965,’ 79 Stat. 219, 42 U.S.C. 3001, as amended.” The
Ohio General Assembly only designated rule-making authority for Older Americans Act programs to the
sole state agency.

13.Please describe the Agency’s plan for implementation o f the regulation,
including any measures to ensure that the regulation is applied consistently
and predictably for the regulated community.

Before rules take effect, ODA publishes them in ODA’s Online Rules Library and distributes an email to
subscribers of our rule-notification service.

Through its regular monitoring activities under OAC173-2-07, ODA will work with its designees, the
AAAs, to ensure that the regulation is applied uniformly.

Adverse Impact to Business
14.Provide a summary of the estimated cost of compliance with the rule.
Specifically, please do the following:

a. ldentify the scope of the impacted business community;
Every AAA is required to procure goods and services for consumers by using open and free
competition to allow providers to bid on AAA-provider agreements to provide those goods and
services.

Every AAA and provider that enters into an AAA-provider agreement paid, in full or in part, with
Older Americans Act funds is subject to the rules.
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b. Identify the na ture of the adverse impact (e.g., license fees, fines,
employer time for compliance); and

Please see the adverse impact section of Appendix B regarding open and free competition.
Please see the impact section of Appendix C regarding consumer contributions.
c. Quantify the expected adverse impact from the regulation.

The adverse impact can be quantified in terms of dollars, hours to
comply, or other factors; and may be estimated for the entire regulated
population or for a “representative business.” Please include the source
for your information/estimated impact.
Please see the adverse impact section of Appendix B regarding open and free competition.
Please see the impact section of Appendix C regarding consumer contributions.

15.Why did the Agency determ ine that the regulatory intent justifies the adverse

impact to the regulated business community?

Please see the manifold purpose and federal law sections of Appendix B regarding open and free
competition.

Please see the cost-sharing vs. cost-sharing section of Appendix C regarding consumer contributions.
Regqulatory Flexibility

16.Does the regulation provide any exemptions or alternative means of
compliance for small businesses?  Please explain.

The rules treat all providers the same, regardless of their size. Additionally, virtually all providers are
small businesses.

17.How will the agency apply Ohio Revised Code section 119.14 (waiver of fines
and penalties for paperwork violations and first -time offenders) into
implementation of the regulation?

ORC§119.14 establishes the exemption for small businesses from penalties for first-time paperwork
violations.
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18.What resources are available to assist small businesses with compliance of
the regulation?

ODA does not offer different discriminate between responsible parties, applicants, or employees based
upon the size of the business or organization. In fact, the vast majority of businesses that OAC Chapter
173-3 regulates are small businesses according to ORC§119.14.3

ODA maintains an online rules library to help AAAs and providers find rules regulating their business
with ODA-administered programs. The AAAs, providers, and the general public may access
http://aging.ohio.gov/information/rules/default.aspx 24 hours per day, 365 days per year.

ODA and the AAAs are available to help providers with their questions.

Additionally, any person may contact Tom Simmons, ODA’s policy development manager, with
questions about the rules. (rules @age.ohio.gov)

30RC§119.14 defines “small business: to have the same meaning as in 13 C.F.R., Part 121 (January 1, 2014 edition), which
uses North American Industry Classification System (NAICS) codes to classify small businesses. For NAICS codes 621310
[personal care], 621910 [personal emergency response systems], 624210 [meal delivery programs], and 624120 [adult day
centers, senior centers, homemaker services], 13 C.F.R., Part 121 establishes the standard threshold for a small business in
terms of annual receipts of $14-million/year for 621310 and 621910 and $10 million/year for 624210 and 624120.
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APPENDIX A

TERMINOLOGY BACKGROUND

April 7, 2016

Disclaimer
This appendix does not define terms used in ODA’s rules. Instead, it provides background on why ODA uses
certain terminology. Please review definitions in ODA’s rules for official definitions.

Background for Terminology ODA Proposes to Incorporate into New and Amended Rules.!

AAA-provider agreement: ODA proposes to use “AAA-provider agreement” instead of “provider agreement” to
represent agreements between an AAA and the provider. The term is used much in OAC Chapter 173-3, which
requlates AAA-provider agreements that pay providers, in whole or in part, with Older Americans Act funds. For
now, OAC Chapter 173-4 may use “contract” in place of “AAA-provider agreement.” Compare to “certification
agreement” and “Medicaiad-provider agreement.”

Alzheimer’s Respite Program: ODA proposes to remove all references to the Alzheimer’s Respite Program in
its rules unless ODA takes its permissive authority in ORC§173.04 to adopt rules. However, if any Alzheimer's
Respite Program funds are used as a state match for federal Older Americans Act funds, the goods and
services purchased with the Alzheimer’s Respite Program funds are subject to the rules for goods and services
purchased, in whole or in part, with Older Americans Act funds.

Before: ODA proposes to continue using “before” instead of “prior to.” Please also review “days and deadlines.”
Beneficiaries: ODA proposes to consistently use 1 term to describe the beneficiary of a program, good, or
service within the rules for each program. ODA also proposes to continue using different terms for different
programs and the chapters that regulate them, as follows:

e In OAC Chapters 173-3, 173-4, and 173-45, ODA proposes to continue using ‘consumer” for Older
Americans Act programs and the Long-Term Care Consumer Guide.

' ODA may not propose to replace all current terminology with the proposed terminology in this appendix at the
next review of each rule. ODA may implement the terminology in phases for some rules.

246 N. High St. / 1st FI. Main: (614) 466-5500
Columbus, OH 43215-2406 U.S.A.  Fax: (614) 466-5741
www.aging.ohio.gov TTY: Dial 711
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e In OAC Chapters 173-14 and 173-45, ODA proposes to continue using “resident” when referring to a
nursing facility or assisted-living facility resident.

e In OAC Chapters 173-38, 173-39, 173-40, 173-42, 173-43, 173-44, and 173-51, ODA proposes to replace
“‘consumer” with “individual,” except when referring to one of the following: (1) consumer-directed
providers, in which case ODA proposes to replace “consumer” with “participant”; or, (2) person-centered
planning, in which case ODA proposes to use “person” where “consumer” would have been used if the term
‘consumer-centered planning” existed in the current rules.

e In OAC Chapter 173-50, ODA proposes to continue using “participant” to match federal terminology for
PACE.

Certification Agreement: ODA proposes to use “certification agreement” instead of “provider agreement” or
‘contract” to represent agreements between ODA’s designee and the provider. Compare to “AAA-provider
agreement” and “Medicaid-provider agreement.”

Certified Provider: Because “certified provider” and “certified long-term care provider” have the same meaning
in ODA’s rules, ODA proposes to delete the unnecessary use of “long-term care.”

Certified Service: ODA does not certify services; it certifies providers to provide services. Therefore, ODA
proposes to replace all occurrences of “certified services” with “goods or services ODA certified the provider to
provide.”

Choices: ODA proposes to delete all references to the now-defunct Choices Program.

Compliance Reviews: ODA proposes to use
‘compliance reviews” refer to the reviews in OAC173-39-04. The term would have the same meaning as “audit
or structural compliance review” in ORC§173.391 and “provider structural compliance review” in the current
version of OAC173-39-04. Using a general term minimizes the potential for interpreting that OAC173-39-04
only applies to specific types of compliance reviews.

Consumer: Please review “Beneficiaries.”

Days + Deadlines: Unless the context indicates otherwise, ODA proposes to consider a day to be a 24-hour
period that begins and ends at Midnight.2 The term would not require the modifier “calendar” to differentiate a
day from a business day.

Additionally, ODA proposes to refrain from using “ousiness day” because the term could be interpreted to mean
weekdays, weekdays-minus weekday holidays, days not on vacations (i.e., “holidays”), etc. Additionally,
“holidays” could be interpreted to mean major holidays, government holidays, vacations, etc.

ODA proposes to use the following terminology because (1) it accounts for deadlines that would occur on a day
other than a business day, (2) would not be prone to misinterpretation by adversarial interests, and (3) would
create a statewide standard within ODA-administered programs:

% |f a rule would refer to a 24-hour period that would begin and end at a time other than Midnight, the term would
be “twenty-four hour period.”
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...no later than five days after X. If the fifth day falls on a weekend or legal holiday, as defined in section 1.14 of the Revised
Code, the deadline is extended to the day that immediately follows the fifth day that is not on a weekend or a legal holiday.

ODA proposes to denote deadlines with terms that would not allow 2 directions of days. For example, “within
five days of X" could mean 5 days before or after X, or an 11-day period, while “no later than 5 days after X”
only means 5 days after X.

Disciplinary Actions: Although people sometimes refer to “sanctions,” ODA proposes to continue using
“disciplinary actions” in its rules. “Disciplinary actions” is used in ORC§173.391 where it refers to the actions
taken by ODA that involve hearings. Disciplinary actions are regulated by OAC173-39-05. “Non-disciplinary
actions” refers to the actions taken by ODA in ORC§173.391 that do not involve hearings. Non-disciplinary
actions are regulated by OAC173-39-05.1.

Expired: ODA proposes to no longer use “expired” to refer to individuals who are deceased. Instead, ODA
proposes to use “deceased.”

Goods + Services: Meals and home medical equipment include service components (e.g., delivery) but are
traditionally considered goods, not services. Therefore, ODA proposes to generally use “goods and services”
when referring to goods and services but to use “services” when referring to only services.

It is also verbose and unnecessary to insert “service” after the name of goods. It's also verbose and
unnecessary to insert “service” after the name of certain services (e.g., assisted living, chores, and personal
care). The same goes for inserting the word “service” before “requirements.” The requirements stand without
the word “service.”

Together, ODA’s proposal to use “goods and services” and to eliminate “service requirements” would prevent
potential misconceptions that certain requirements would not apply to providers of goods without changing the
meaning of any rule.

For rules that only regulate a service, ODA would continue to use the word “service.”

Includes: ODA proposes to continue using “includes” but not “includes, but is not limited to.” Both have the
same meaning, but the latter is redundant.

Individual: Please review “Beneficiaries.”

Legalisms: ODA proposes to minimize unnecessary legalisms in rule language, such as replacing “in
accordance with” with “according to.”

Medicaid-Provider Agreement: ODA proposes to use “Medicaid-provider agreement” to represent
agreements between ODM and the provider. Compare to “AAA-provider agreement” and ‘certification
agreement.”

Minimum requirements: ODA proposes to continue replacing occurrences of “minimum requirements” with
“requirements” because ODA is not authorized to adopt a rule that, in turn, authorizes extra-rule requirements
that are not incorporated into the rule by reference and readily available to the general public free of charge.
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Multi-Paragraph Run-On Sentences: ODA proposes to continue converting multi-paragraph run-on sentences
into paragraphs that end in periods.

ODA’s designee: In 2015, ODA adopted a new version of OAC173-39-01 that included a new definition for
“ODA’s designee.” In the BIA for the rule project,® ODA explained the following:

In rule 173-39-01 of the Administrative Code, ODA proposes to redefine the term “ODA’s designee” in a way that would allow the
13 current PASSPORT administrative agencies to continue to be designees, but that also allows ODA to designate another entity
if necessary. The current definition says the following:

"ODA's designee” has the same meaning as "PASSPORT administrative agency" in section 173.42 of the Revised Code. The current
PASSPORT administrative agencies are the area agencies on aging that ODA lists in rule 173-2-04 of the Administrative Code plus
"Catholic Social Services of the Miami Valley."

ODA proposes for the new definition to say the following:

“ODA's designee” is an entity to which ODA delegates one or more of its administrative duties. ODA's current designees include the area
agencies on aging that ODA lists in rule 173-2-04 of the Administrative Code and "Catholic Social Services of the Miami Valley."

In the same BIA, ODA also explained the following:4

If ODA wanted to designate another entity to perform administrative duties, the adverse impact would be the entity that ODA
didn’t designate for to perform these duties. If ODA uses free and open competition to choose the “designee,” the adverse impact
would be the result of submitting a bid that was not the winning bid.

ODA proposes to continue using “ODA’s designee” in this manner.
Instead of using the phrase “ODA (or ODA’s designee),” ODA may use “ODA (or its designee).”

Ohio Administrative Code + Ohio Revised Code Citations: §5.2.1 of the Legislative Service Commission’s
(LSC’s) Rule Drafting Manual requires state agencies to make citations to these bodies of law use the following
formulas: “rule 123-4-56 of the Administrative Code” and “section 123.45 of the Revised Code.”> However, to
make the BIA and related documents shorter and easier to read, ODA proposes to use the following unofficial
citation formulas in the BIA and related non-rule documents: “OAC123-4-56" and “ORC§123.45.”

Older Americans Act funds: When referring to Older Americans Act funds, ODA refers to goods and services
“paid, in whole or in part, with Older Americans Act funds.” In OAC173-3-01, ODA also proposes to define
“Older Americans Act funds” in a way that explains that state and local funds used to match federal funds
become subject to the rules that regulate the federal funds. Therefore, the provision of goods and services
purchased with Senior Community Services funds are subject to rules over the provision of goods and services
purchased, in whole or in part, with Older Americans Act funds because Senior Community Services funds are
Ohio’s state match for the federal Older Americans Act fund dollars.

Participant: Please review “Beneficiaries.”

3 Ohio Dept. of Aging. ODA Provider Certification: Terminology. Business Impact Analysis. Revised, Sept 10, 2015. Pg. 2.
4 1d. Pg. 10.
5 ORC§1.01 allows LSC to draft legislation using “R.C.”
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Participant-directed: ODA proposes to use “participant-directed” instead of “consumer-directed.” This would
be an exception to the ODA’s proposal to change occurrences “consumer’ to ‘“individual.” Otherwise,
‘consumer-directed individual provider” would become “individual-directed individual provider.” The latter term
could be mistaken for a self-employed (i.e., non-agency) provider.

Pay: ODA proposes to use forms of “pay” (e.g., “payment’) instead of forms of “reimburse” (e.g.,
‘reimbursement”). ODAS and ODM? have proposed or made similar changes on previous occasions.

Provide: ODA proposes to consistently use the verb “provide” instead of “furnish,” “deliver, serve,”

ete.

perform,

Provider: Because all of OAC Chapter 173-39 is about ODA provider certification and because each rule
begins by requiring ODA-certified providers to comply, there is no need to use “certified” or “ODA-certified”
before “provider” in the rest of each rule’s text. This reduces verbosity.

When describing the relationship between a provider and a government authority, ODA proposes to
consistently use the following terms throughout OAC Chapter 173-39:

e Licensure is a matter between (1) a provider/provider's employee who requires a license to practice a
profession in Ohio and the state’s licensing board or agency or (2) a facility (e.g., a residential care
facility) that requires a license to operate in Ohio and the state’s licensing board or agency. Although
ODA is not a licensing board or agency, to obtain ODA’s certification, a provider shall have all licenses
required by state law.

e “ODA provider certification” and “certification” refer to ODA’s certification of providers. This is the
primary topic of OAC Chapter 173-39.

e “Current, valid Ohio Medicaid provider agreement” or “agreement” is an agreement between a provider
and the Ohio Dept. of Medicaid to obtain a Medicaid provider number. The number is necessary for
billing for the goods and services provided to individuals enrolled in the Assisted Living or PASSPORT
Programs.

e “Contract” is an agreement between a provider and ODA’s designee that establishes the rates of
payment for each job, item (i.e., “good”), or unit of service.®

Requirements: ODA proposes to use “requirements” instead of “criteria” because the singular form of “criteria”
is “criterion.” Most readers would not know the meaning of “criterion.” Fortunately, the single form of
‘requirements” is simply “requirement.”

ODA proposes to use “requirements” instead of “conditions” because “conditions” is a term more associated
with weather (e.g., weather conditions) than provider qualifications. Thus, references to “conditions of
participation” in OAC173-39-02 become references to the “requirements” in OAC173-39-02.

6 Ohio Dept. of Aging. Nutrition Rules. Business Impact Analysis. Revised, Dec 31, 2015.
7 Ohio Dept. of Medicaid. Modifications to Administrative Rules 5160-4-12 and 5160-4-13. (MHTL 3334-14-XX) Undated.
8 Please review OAC5160-31-07.
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Together, using “requirements” instead of “criteria” or “conditions” would offer consistent terminology for
readers of ODA’s rules.

Resident: Please review “Beneficiaries.”

Rule Titles: Chapters of the Ohio Administrative Code do not have official titles. Publishers assign their own
titles to chapters. Over the years, ODA inserted helpful cross-references in its rules when it seemed helpful to
let the reader know that they may want to be reading another chapter of rules. Now, ODA proposes to delete
many cross references because ODA is systematically adding “chapter title” language to each rule’s title. For
example, ODA has 2 adult day service rules, each of which regulate on a different basis. Because ODA is
proposing (in another rule project) to insert “Older Americans Act” in front of “adult day service” for the rule that
regulates adult day services provided to consumers paid with Older Americans Act funds and to insert “ODA
provider certification” in front of “adult day service” for the rule that regulates adult day services provided to
individuals enrolled in the PASSPORT Program, greatly diminishes the need to insert cross-references into
rules to inform readers that they may be reading a rule that regulates another funding stream or program than
what they intended to read.

Service plan: ODA proposes to amend the definitions of “service plan” to say that the term includes “person-
centered planning” conducted according to OAC5160-44-02.

Shall: §5.8.3 of the LSC’s Rule Drafting Manual requires state agencies to make requirements of providers with
the term “shall,” not “must.”

Waiver Services: ODA proposes to eliminate “waiver” as it appears before “services” in rules. ODA requires
providers to comply with OAC Chapter 173-39 when they are providing goods and services to individuals
enrolled in both the State-funded and Medicaid-funded components of the PASSPORT and Assisted Living
Programs. Thus not all services are authorized by Medicaid waivers.

Within: Please review “days and deadlines.”
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APPENDIX B
OPEN + FREE COMPETITION

FOR AAA-PROVIDER AGREEMENTS

April 7, 2016

Spurs Innovation

Open and free competition gives any Ohio business that wants to be paid, in whole or in part, with Older Americans
Act funds for providing goods and services to consumers a fair opportunity to win an AAA-provider agreement to
provide goods or services. Open and free competition spurs innovation because the provider who finds ways to
provide a high-quality goods or services at low prices is the provider who should win an open and free competition
for an AAA-provider agreement. Open and free competition protect providers from losing business to cronyism,
nepotism, conflicting interests, and to an AAA that may want to award itself funds to directly provide goods and
services instead of awarding funds to one or more providers.

Federal Uniform Administrative Requirements, Cost Principles, and Audit Requirements for

HHS Awards

45 C.F.R., Part 75 is called “Uniform Administrative Requirements, Cost Principles, and Audit Requirements for
HHS Awards.” A rule in Part 75, 45 C.F.R. 75.329, requires all programs operating on federal funds, including Older
Americans Act funds, to use open and free competition when procuring goods and services. 45 C.F.R. 75.329 and
other federal rules in Part 75 are implemented into paragraph (A) of proposed new OAC173-3-05.

Additional State Requirements

To foster open and free competition in Ohio, in 2009, ODA adopted a rule to require AAAs to use only the sealed-
bidding method for procurement. In 2014, ODA’s strategy decided to rescind its requirement for sealed bidding. In
its place, ODA added new strategies for fostering open and free competition.

ODA’s proposed new rules would retain certain state-level requirements found in ODA’s 2014 rules that ensure
Ohio’s procurement process is transparent, fair, and encourages competition, as follows:

1 The Older Americans Act prohibits any AAA from being both the giver and taker of funds. §307(a)(8)(A) of the Act prohibits any AAA from
awarding itself funds to directly provide supportive services, nutrition services, or in-home services unless ODA grants the AAA a waiver to
do so according to narrow parameters under which the Act would grant the issuance of such a waiver.

246 N. High St. / 1st FI. Main: (614) 466-5500
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ODA would continue to prohibit AAA-provider agreements to extend beyond the effective dates of an AAA’s
area plan. Because entering into multi-year AAA-provider agreements and renewing AAA-provider
agreements avoids annual competition, ODA’s prohibition ensures new opportunities for competition at
least once every area plan cycle.

ODA would continue to prohibit an AAA from using non-competitive procurement methods if the AAA does
not verify that the circumstances in 45 C.F.R. 75.329(f)(1) exist by including the names of all known
providers of the goods or services that it seeks to procure that are located in, or willing to do business in,
the planning and service area. This requirement applies to situations when an AAA says that no provider of
X is willing to bid on an AAA-provider agreement to provide X, so it requests a waiver to directly provide X
itself, but ODA is aware that the AAA has entered into a certification agreement? with providers of X for the
PASSPORT Program in the same geographic area.

ODA would continue to implement requirements of the Ohio General Assembly like requirements for AAAs
to include in every AAA-provider agreement requirements to (1) conduct criminal records checks on
employees in direct-care positions, and (2) report abuse, neglect, and exploitation.

To ensure that obtaining AAA-provider agreements is fair, ODA has adopted additional state requirements and is
proposing to adopt more additional state requirements to better ensure that Ohio’s procurement process if fair,
encourages completion, and is used often enough to respond to the needs identified in area plans (a requirement of
the Older Americans Act), as follows:

ODA proposes to require AAAs to indicate in RFPs and AAA-provider agreements if an agreement is
renewable and, if it is renewable, to require the AAA to state that it retains the right to decline to renew.

In the same manner that ODA presently prohibits AAA-provider agreements to extend beyond an AAA’s
area plan, ODA proposes to also prohibit renewable AAA-provider agreements from being renewed into a
period that extends beyond an AAA’s area plan. This language would appear in new OAC173-3-05.1.

In proposed new OAC173-3-05.1, ODA proposes to require AAAs to indicate in RFPs and AAA-provider
agreements if an agreement is renewable and, if it is renewable, to require the AAA to state that it retains
the right to decline to renew. ODA also proposes to retain rule language that limits multi-year agreements
to the term of an AAA’s area plan. Because renewing an AAA-provider agreements avoids open and free
competition, this would ensure that new opportunities for competition arise as ODA and AAAs seek
innovation and response to new needs.

In OAC173-3-05, ODA proposes to require AAAs to identify the name of the program and ODA, the pass-
through entity, in every RFP so providers know federal rules on open and free competition apply and ODA’s
rules apply.

In OAC173-3-06, ODA proposes to require identifying the names of the federal program and the pass-
through entity (ODA) in each AAA-provider agreement so providers know federal rules on open and free
competition apply and ODA’s rules apply.

2 All of Ohio’s AAAs are presently also operating as PASSPORT administrative agencies (PAAs). A “certification agreement” is an
agreement between a PAA and a provider.
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In OAC173-3-06, ODA proposes to deem providers ineligible to provide services if other laws prohibit them
from doing the work for which the AAA purchases with Older Americans Act funds. For example, if the Ohio
Dept. of Agriculture inspects a food manufacturing facility, then shuts down the facility for sanitation
reasons, ODA would deem the provider to also be unable to provide meals to consumers. This would
replace a requirement that said providers should comply with all other applicable state and federal laws.
Some AAAs interpreted the current language to require them to enforce the laws of other state agencies.
Because ODA and its designees do not have authority to enforce laws of other state agencies, it's ODA’s
and its designees’ duties to report a reasonable cause to suspect non-compliance to the appropriate
authorities. It is not the duty of ODA or its designees to develop duplicate inspection efforts. This would not
only be an inappropriate use of Older Americans Act funds, it would be an adverse impact to providers to
undergo duplicate inspections on identical matters.
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APPENDIX C

CONSUMER CONTRIBUTIONS

October 14, 2015
Revised on April 7, 2016

Voluntary Contributions vs. Cost Sharing

Voluntary contributions and cost sharing are funds that consumers voluntarily contribute towards the costs of the
goods and services they receive. Area agencies on aging (AAAs) or providers of goods and services collect the
voluntary contributions and cost sharing from consumers and use the income to offer more of the same goods and
services for which the contributions and shares were made.!

The National Association of States United for Aging and Disabilities claimed that voluntary contributions and cost
sharing can provide a way for higher-income consumers to contribute to the goods and services they receive. In
turn, the income from the voluntary contributions and cost sharing could subsidize the provision of the same goods
and services for lower-income consumers.”

The Older Americans Act (the Act) requires collecting voluntary contributions, but permits states to implement cost
sharing.

The Act allows AAAs and providers to collect voluntary contributions for any good or service, but prohibits collecting
cost sharing for certain services.?

State Option on Cost Sharing
As previously stated, §315(b) of the Act requires collecting voluntary contributions, but §315(a) of the Act gives
each state an option on implementing cost-sharing requirements.

Through §209.30 of H.B. 64 (131st G.A.), and previous budget bills, the Ohio General Assembly has been requiring
ODA to implement cost sharing for goods and services purchased with Senior Community Services funds. The

1 Department of Health and Human Services: Office of Inspector General. “Cost Sharing for Older Americans Act Services.” © September,
2006.

2 Government Accountability Office. “Older Americans Act: More Should Be Done to Measure the Extent of Unmet Need for Services.”
Report to the Chairman, Special Committee on Aging, U.S. Senate. © February, 2011. Pp., 27-28.

3 More on this later.
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General Assembly also appropriates Senior Community Services funds to ODA to use as a match# for Older
Americans Act funds in accordance with §304 of the Act. Requiring cost sharing for the Senior-Community-Services
side of the match obligates ODA to require cost sharing for the Older-Americans-Act side of the match.

ODA first adopted a rule on January 17, 1999 to require cost sharing. ODA amended the rule on February 15, 2009
to incorporate the Act’s requirements for voluntary contributions.

Income Generated
The table below shows the income generated from voluntary contributions and cost sharing between 2009 and

2014.

INCOME GENERATED
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$4,000,000.00 mCS

mVvC
$3,000,000.00
$2,000,000.00

$1,000,000.00

$-
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In 2015, Ohio collected 59 times as many dollars in voluntary contributions ($5,611,501) as it did through cost
sharing ($94,699). In 2014, 2013, and 2012, Ohio collected 38, 49, and 45 times as many dollars in voluntary
contributions as it did through cost sharing.

The “Adverse” Impact of Collecting Income
Quantifying the general requirement to collect voluntary contributions and cost sharing requires considering two
items:

1. The income generated from voluntary contributions and cost sharing.

2. The cost to facilitate receiving income from voluntary contributions and cost sharing.

The cost to facilitate receiving income from voluntary contributions and cost sharing is listed in the table below.

4 Or, “maintenance of effort.”
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COST TO FACILITATE

VOLUNTARY CONTRIBUTIONS | COST SHARING

but are not required to do so

Providers may suggest contributions amounts I Distributing materials to consumers about cost

sharing

| Asking for voluntary contributions

|| Asking for cost shares

Accounting for voluntary contributions

I receipt for cost shares

Accounting for cost shares, including providing a

| Safeguarding voluntary contributions |} Safeguarding cost shares

To minimize the administrative impact, technology manufacturers are using electronic systems that facilitate much

of the asking and accounting.

ODA’s 2014 survey of nutrition providers revealed that 63% of the providers were using electronic systems to
reduce their administrative burdens. After ODA concluded the survey, at least one high-volume provider has also
employed the use of electronic systems, which would have increased the percentage to 67%. The survey also
showed that 97% of the providers that used such systems had already experienced a return on their technology

investment, but only 37% used such systems to facilitate the receipt of voluntary contributions.

Using Electronic
Systems?

Return on Tech
Investment?

3%

Track Voluntary
Contributions?

ODA’s survey also revealed that the 2 electronic systems in most use in Ohio were SERViracker and SSAID. Both

of these products have the capacity to administrate voluntary contributions.

Catmatt Software Solutions manufactures SeniorDine, which allows consumers to use a website to upload their
voluntary contributions onto the card before using it to dine at restaurant-based congregate dining locations.
SeniorDine’s cards require the provider to have a point-of-sale “credit card” machine, which virtually all restaurants
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already own. Although ODA is aware of providers using SeniorDine in Connecticut, Michigan, and Pennsylvania,
ODA is unaware of any Ohio providers using SeniorDine at this time.

Ohio vs. Nation

In 2009, Ohio’s AAAs and providers collect 50% more income from voluntary contributions and cost sharing than
the national average. The national average for such income was 4% of the total costs of the goods or services for
which the voluntary contribution or cost sharing was made.

Since 2009, Ohio’s income from voluntary contributions and cost sharing has remained rather steady.

INCOME AS PERCENTAGE OF TOTAL
COSTS
f 2009 [ 6% |
f 2010 [N 5% |
f 2011 [} 6% |
{2012 [} 6% |
{2013 [} 6% |
f 2014 |1 5% |
f 2015 [] 5% |

Nutrition Program vs. All Other Goods and Services

The Older Americans Act allows consumers to voluntarily contribute to any goods or services, but prohibits states
from implementing cost sharing for certain goods and services. As previously mentioned, in 2015, Ohio collected 59
times as many dollars in voluntary contributions as it did through cost sharing.

The income received for goods and services is nowhere more significant than it is for the nutrition program. In 2014
and 2015, 83% and 85% of the income received from voluntarily contributing consumers was received for the
nutrition program, especially for congregate and home-delivered meals.

VOLUNTARY CONTRIBUTIONS
2014 2015
| Congregate meals || $2,118,432 || $1,904,657 |
| Home-delivered meals || $2,803,526 || $2,851,778 |
| Other nutrition Il $31,149 || $29,536 |
§ All nutrition | $4,953,107 || $4,785,971 |
I All goods and services Il $5,937,981 || $5,611,501 |

Although more income was received from consumers who received home-delivered meals, the voluntary
contributions received for congregate meals had the highest percentage of income to cost. In 2014 and 2015, the
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voluntary contributions comprised 14% and 13% of the total cost of the congregate meals and 7% and 8% of the
total cost of home-delivered meals.

Under the Radar

ODA’s 2014-2015 nutrition provider interviews revealed that some providers provide meals to consumers who
would qualify for assistance through the Act, but the provider doesn’t consider the meal to be subject to the Act. In
one case, a provider indicated difficulty working with an AAA as a reason to avoid considering the meals to be
meals provided through the nutrition program. In another case, the provider said that area consumers could easily
afford the meals so there was no reason to subject the meals to the Act. On one hand, the providers are free to use
the income they receive from consumers to produce more meals. This would be a practice that achieved similar
results to that of the Act’s practice of voluntary contributions. On the other hand, if the providers considered all
meals that they provided to be through the Act’s nutrition program, the voluntary contributions they receive from
consumers would further boost Ohio’s overall income and give the state a more realistic perspective on the volume
of meals that providers provide to consumers.
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APPENDIX D

ONLINE PUBLIC-COMMENT PERIOD

April 14,2016

ODA conducted an online public-comment period from March 16, 2016 to April 3, 2016 for the proposals for OAC
173-3-01, 173-3-04, 173-3-05, 173-05.1, 173-3-06, 173-3-07, and 173-3-09. During the public-comment period, 1
Ohio business, 3 area agencies on aging, and 1 association representing area agencies on aging made 22
comments, some of which were nearly identical to one another.!

ODA presents the comments below:

OAC173-3-01
OLDER AMERICANS ACT: INTRODUCTION AND DEFINITIONS

ODA received no comments. NA

1 Identical comments indicates that multiple businesses shared comments with one another and that multiple businesses had identical
concermns.
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OAC173-3-04
OLDER AMERICANS ACT: GENERAL REQUIREMENTS
FOR AAA-PROVIDER AGREEMENTS

OAC173-3-04(C): Time-and-Materials Agreements

The rule requires AAAs to vigilantly monitor providers with
whom they enter into time-and-materials agreements. What
does vigilant monitoring mean? This is not defined in the
rule.

Ohio Association of Area Agencies on Aging (04A)

ODA’s use of “vigilantly monitor” in the proposed new rule
corresponded to “high degree of oversight’ in HHS's 45
C.F.R. 75.327(j)(2). In the version of OAC173-3-04 that
ODA will file with JCARR, ODA will remove “vigilantly” from
“vigilantly monitor.”

In 45 C.F.R. 75.327(j)(2), HHS issued the following warning:

Since this formula generates an oemled contrac
price, a timeandmaterials contract provides n
positive pofit incentive to the contractor for co
control or labor efficiency. Therefore, each contr
must set a ceiling price that the contractor exceed

its own risk. Further, the nelRederal entity awarding

such a contract must assert a high degree obigVr
in order to obtain reasonable assurance that
contractor is using efficient methods and effective ¢
controls.

ODA joins HHS in warning AAAs of the dangers of time-
and-materials agreements.

Any AAA that uses time-and-materials agreements will be
responsible to pay for any disallowed costs with its own
funds, not with Older Americans Act funds or any funds
designated to the AAA as a match for Older Americans Act
funds. This is why the proposed new rule says, “Only
expenses that are reasonable under 45 C.F.R. Part 75...are
allowable for payment using Older Americans Act funds.”
(The definition of “Older Americans Act funds” in OAC173-
3-01 includes funds used as a match for Older Americans
Act funds.)

act
S at

ost

OAC173-3-04(C): Time-and-Materials Agreements

AAAs need to vigilantly monitor providers with whom they
enter into time-and-materials agreements. What comprises
vigilant monitoring? This is not defined in the rule.

Autumn Richards, Quality Improvement Director
AAA4, Toledo, Ohio

Please review ODA’s response to the previous comment.
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OAC173-3-04
OLDER AMERICANS ACT: GENERAL REQUIREMENTS
FOR AAA-PROVIDER AGREEMENTS

OAC173-3-04(C): Time-and-Materials Agreements

oda recommends allowing the AAAs to enter into time-and-
materials contracts for services listed in the rule without
receiving ODA’s prior approval. The services which are listed
are not conducive to purchase-of- service; the requirement
of requesting ODA approval for time-and materials provider
agreements for each is an unnecessary burden for AAAs
and ODA.

Ohio Association of Area Agencies on Aging

AAA10B commented in agreement with this comment.

In the version of the proposed new rule that ODA will file
with JCARR, ODA will retain the current rule’s permission
for AAAs to enter into time-and-materials agreements for
goods or services not listed in the rule, but as also required
in the current rule, ODA would require approval from ODA
before entering into a time-and-materials agreement for
goods or services not listed in the rule.

Please also review ODA’s response to previous comments
that explains the dangers of time-and-materials
agreements.

OAC173-3-04(C): Time-and-Materials Agreements

PSA 2 recommends allowing the AAAs to enter into time-
and-materials contracts for services listed in the rule without
receiving ODA’s prior approval. The services which are listed
are not conducive to purchase-of-service; the requirement of
requesting ODA approval for time-and materials provider
agreements for each is an unnecessary burden for AAAs
and ODA.

Jeanne Mbagwu, Community Services Manager
AAA2, Dayton, Ohio

Please review ODA’s response to the previous comment.
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OAC173-3-04
OLDER AMERICANS ACT: GENERAL REQUIREMENTS
FOR AAA-PROVIDER AGREEMENTS

OAC173-3-04(C)(1)(b): Time-and-Materials Agreements

When the text was rearranged, the meaning was changed.
Presently, AAA’s may enter this type of agreement for
specific services (i.e. information and referral, home repair)
or any other service if ODA gives the AAA written or
electronic permission to enter into a cost-reimbursement
provider agreement for the other service. The proposed
language now would require the AAA receive written
permission from ODA before entering any time-and-
materials agreement. In addition, only specific services are
listed as eligible for these types of contracts. There is not an
option for obtaining permission for a service not listed. The
services  remain  chore, client finding, home
maintenance/modification/repair, 1&R, mass outreach,
socialization, telephoning, visiting or caregiver support goods
and services. Recommend allowing AAAs to continue to
enter into time-and-materials contracts for services
mentioned above without receiving ODA’s prior approval. In
addition, recommend, maintaining the option of entering into
this type of contract for other services with ODA’s prior
approval.

Autumn Richards, Quality Improvement Director
AAA4, Toledo, Ohio

AAA10B commented in agreement with this comment.

Please review ODA'’s response to the previous comment.

OAC173-3-04(C): Time-and-Materials Agreements

oda is concerned that requesting approval from ODA for
services not listed in the rule regarding time-and-materials
provider agreements is no longer an option. We believe that
quantifying activities of the Ombudsman program as a
purchase-of-service contract is difficult. We also believe it is
difficult to quantify evidence-based & health-promotion
programs funded through Title Il D and SCS dollars as
purchase-of-service contracts. We recommend maintaining
the option of entering into time-and-materials contracts for
other services with ODA’s prior approval in order to allow
maximum flexibility on existing and new services.

Ohio Association of Area Agencies on Aging (04A)

In the version of the rule that ODA files with JCARR, ODA
will retain the current rule’s requirement to obtain
permission from ODA before entering into a time-and-
materials agreement, but only if the agreement would be for
goods or services ODA did not list in the rule. Thus, ODA
would not require an AAA to obtain ODA’s permission
before entering into time-and-materials agreements if the
agreements would be for goods or services ODA listed in
the rule.

ODA wants to be clear that OAC Chapter 173-3 does not
apply to ombudsman services. The definition for “Older
Americans Act funds” in OAC173-3-01 specifically excludes
the ombudsman program.

Please also review ODA’s response to previous comments
that explains the dangers of time-and-materials
agreements.
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OAC173-3-04
OLDER AMERICANS ACT: GENERAL REQUIREMENTS
FOR AAA-PROVIDER AGREEMENTS

OAC173-3-04(C): Time-and-Materials Agreements

PSA 2 is concemned that requesting approval from ODA for
services not listed in the rule regarding time-and-materials
provider agreements is no longer an option. We believe that
quantifying activities of the Ombudsman program as a
purchase-of-service contract is difficult. We also believe it is
difficult to quantify evidence-based & health-promotion
programs funded through Title Il D and SCS dollars as
purchase-of-service contracts. We recommend maintaining
the option of entering into time-and-materials contracts for
other services with ODA’s prior approval in order to allow
maximum flexibility on existing and new services.

Jeanne Mbagwu, Community Services Manager
AAA2, Dayton, Ohio

Please review ODA'’s response to the previous comment.

OAC173-3-04(E): Ineligible Providers

oda requests clarification on what “ineligible” includes since
that language now replaces the existing rule’s use of
“debarred” and whether the lists that AAAs are checking
includes ineligible providers as defined in the new rules. Is
the SAM database the sole source for reviewing provider
eligibility under this provision?

Ohio Association of Area Agencies on Aging (04A)

ODA will proceed with the currently-proposed new
language, which says,

The AAA shall comply with... which prohibits the
AAA from entering into an agreement with a
provider the SAM database lists as excluded
disqualified from agreements involving federal funds.

There is no need to define “ineligible.” Ineligibility is
determined by sam.gov. The glossary on sam.gov indicates
that sam.gov may list 4 types of excluded providers. If an
AAA searches the sam.gov database and finds that it lists a
provider as belonging to any one of the 4 types excluded
providers, the AAA shall not enter into an AAA-provider
agreement with that provider.

OAC173-3-04(F) For Rescission: Ineligible Providers

Comments refer to the old provisions of 173-3-04: 173-3-04
(F)-changing debarred to ineligible: we need to understand
what ineligible includes and whether the list that we are
checking includes ineligible providers as defined in the new
rules or if there is something additional that we need to
check to assure that the providers are not debarred but also
not ineligible.

Abigail Morgan, Vice-President, Planning & Quality
Improvement
AAA10B, Uniontown, Ohio

Please review ODA’s response to the previous comment.
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APPENDIX D: PUBLIC COMMENTS

OAC173-3-05
OLDER AMERICANS ACT: PROCUREMENT STANDARDS
FOR AAA-PROVIDER AGREEMENTS

OAC173-3-05(B)(4): Direct Service Provision by AAAs
(vs. by Providers)

Through the public hearing process completed prior to
submitting a Direct Service Waiver request to ODA, the AAA
may receive community support to maintain a portion of Title
Il funds to fumnish select services in an efficient and cost-
effective manner. The AAA is concerned as to how this rule
regarding procurement of goods and services impacts the
request and approval process ODA has established for
Direct Service Waivers.

Ohio Association of Area Agencies on Aging (O4A)

There is no impact,

OAC173-3-05 does not address the direct provision of
services by ODA’s designees or address direct-services
waivers. Instead, §307(a)(8)(A) of the Older Americans Act
is the law on the matter.

OAC173-3-05 establishes procurement standards for AAAs
to use when procuring goods and services paid for, in
whole or in part, with Older Americans Act funds.

An AAA that has been granted a direct-service waiver to
provide a good or service directly is not procuring goods
and services paid for, in whole or in part, with Older
Americans Act funds from anyone other than itself, and
ODA should, in that circumstance, have already approved
of such a waiver.




APPENDIX D: PUBLIC COMMENTS

OAC173-3-05
OLDER AMERICANS ACT: PROCUREMENT STANDARDS
FOR AAA-PROVIDER AGREEMENTS

OAC173-3-05(B)(4): Additional State Requirements to
Obtain ODA Permission to Use A Non-Competitive
Procurement Process

oda has concerns related to following the process proposed
when determining providers for Title 1l-B and IlI-E 1&R
services. Section 306 of the Older Americans Act identifies a
focal point as a highly visible facility designated by an AAA
where anyone (it is understood that this would apply to
information, and services only for eligible persons) in the
community may obtain information and access to services
for older persons and that encourages the maximum
collocation and coordination of services. This OAC rule
seems to be in conflict with the OAA expectations for focal
points regarding dissemination of information to the
community concerning issues important to older persons.
Our focal points have been furnishing information and
referral services for decades as mandated by the OAA, and
have become well-respected organizations within their
individual community where individuals routinely turn to seek
answers and assistance. Being required to solicit other
entities to provide this service does not seem to promote the
intentions of the OAA.

Ohio Association of Area Agencies on Aging (O4A)

This rule does not prevent an AAA from entering into an
AAA-provider agreement with a provider that the AAA has
done business with for a long period of time. It merely
requires the AAA to consider all of its options and be able to
prove that the provider the AAA chooses is the best
provider for the job.

An AAA is required to not only develop a system of service
providers within a planning and service area, but to also
enhance that system over time. And, in doing so, it must be
proactive and consider all of its options before entering into,
or renewing its AAA-provider agreements. The AAA should
not be viewed as a guaranteed funding source by, or for,
any one provider. The fact that a provider has held an AAA-
provider agreement for a long period of time, and is viewed
by the AAA or the community as having done a good job
over the course of its long relationship with an AAA, does
not relieve the AAA of its obligation to be a good steward of
taxpayer dollars, and to comply with the procurement
standards outlined in federal and state law, including
OAC173-3-05. Except in very limited circumstances, the
procurement standards require full and open competition.

But, competition is not only required by the law, it also
makes sense. An AAA has no way of knowing whether a
different provider exists that could offer an even better
service, or the same level of service but at a lower cost to
taxpayers than the one offered by the current provider,
unless the AAA actively looks. Further, competition has a
way of bringing out the best in a provider; as it incentivizes
the provider to improve its performance and develop better
ways of doing business. This is true whether or not the AAA
has designated a focal point.

The Older Americans Act requires AAAs to designate focal
points, “where feasible,” for comprehensive service delivery
in each community. It does not, however, require AAAs to
enter into AAA-provider agreements with those focal points
to actually be providers that provide given goods or
services at that location. And it makes little or no sense to
designate a focal point, if that designation results in lower
quality, and/or more expensive services.
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ODA received no comments. NA




APPENDIX D: PUBLIC COMMENTS

OAC173-3-06
OLDER AMERICANS ACT: REQUIREMENTS
FOR EVERY AAA-PROVIDER AGREEMENT

OAC173-3-06(B)(4)(c): Confidentiality

Electronic storage of data by providers is not adequately
protected by encryption only. That is a component of
assuring data security, but the scope of the requirements to
preserve the security of the consumer data and protect it
from unauthorized uses or disclosures is much broader. O4a
recommends that if a provider stores and exchanges
consumer data electronically, that the provider abides by the
applicable state and federal to include, without limitation,
HIPAA.

Ohio Association of Area Agencies on Aging (O4A)

Providers making healthcare determinations are subject to
HIPAA. Providers offering social services through the Older
Americans Act are usually not subject to HIPAA.

In the version of the rule that ODA will file with JCARR,
ODA will require AAAs to state, in each AAA-provider
agreement, any federal or state confidentiality laws to which
the provider must comply in additon to the few
requirements established by ODA in the rule. This would
allow AAA-provider agreements to only contain HIPAA
language if the provider would be offering a service that
would subject its records to HIPAA.

OAC173-3-06(B)(4)(c): Confidentiality

recognition that providers may store consumer data
electronically. While this is a good point to address, the
electronic storage of data is not adequately protected by
encryption only. That is a component of assuring data
security, but the scope of the requirements to preserve the
security of the consumer data andprotect it from
unauthorized uses or disclosures is much broader. | would
assure that if a provider stores and exchanges consumer
data electronically, that the provider abides by the applicable
state and federal to include, without limitation, HIPAA.

Abigail Morgan, Vice-President, Planning & Quality
Improvement
AAA10B, Uniontown, Ohio

Please review ODA'’s response to the previous comment.
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OAC173-3-06
OLDER AMERICANS ACT: REQUIREMENTS
FOR EVERY AAA-PROVIDER AGREEMENT

OAC173-3-06(B)(6): Sub-Contracting

oda requests clarification on this issue: Is the intent of the
language change to allow for an assignment of duties in a
case of a provider merging with another entity, but not in the
case where the provider desires to transfer the responsibility
to another provider with which the provider is not affiliated?

Ohio Association of Area Agencies on Aging (O4A)

It's the other way around. The rule in no way addresses
provider mergers. If a provider and a provider's sub-
contractor merged, there would be no sub-contracting.

The requirement reserves the power to procure goods and
services to the AAA, not a provider. It can also involve
unfair competition. If a provider submits a winning bid to
provide Service X, but the AAA later discovers that the
provider has no staff qualified to provide Service X, the
provider should not have bid for Service X unless the
provider indicated in its bid that it would sub-contract for
certain elements of a service (e.g., a registered nurse). The
competition for the AAA-provider agreement was not fair if
Bidder A is qualified to provide Service X, but Bidder B wins
the provider agreement but is not qualified and must enter
into sub-contracts. In effect, this would remove the AAAs
power to procure and would put Bidder B in the place to
procure.

OAC173-3-06(B)(6): Sub-Contracting

Is the intent of the language to allow for an assignment of
duties in a case of a provider merging with another entity,
but not in the case where the provider desires to transfer the
responsibility to another provider with which the provider is
not affiliated? | think that we need more clarification as to
what this change in terminology means.

Abigail Morgan, Vice-President, Planning & Quality
Improvement
AAA10B, Uniontown, Ohio

Please review ODA’s response to the previous comment.
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OAC173-3-06
OLDER AMERICANS ACT: REQUIREMENTS
FOR EVERY AAA-PROVIDER AGREEMENT

OAC173-3-06(B)(9)(a): Service Verification

oda recommends the AAA be allowed to prohibit an
electronic system that is highly susceptible to fraud or not a
reasonably acceptable form of provision [verification?] of
service. For example, acceptable systems would be those
requiring the participant's unique electronic signature/swipe
card. Some OAA service software tracking systems are
utilized to track goods and services provided, i.e. meals.
However, these systems do not require the electronic
signature of a participant. The provider may solely enter the
service information. Therefore, this would not sufficiently
verify the provision of goods and services to that individual.

Ohio Association of Area Agencies on Aging (O4A)

ODA’s rules do not require collecting signatures in all
cases. An electronically-captured signature is not the only
alternative to a handwritten signature.

ODA will systematically modify all of its rules requiring
verification. The new language will allow providers to use an
electronic system of their choosing so long as it meets a
service regulation’s requirements. Here is an example from
a recently-proposed new rule for congregate dining:

Meal verification:

By one of the following two methods, the provid
shall verify that edt meal for which it bills wag
provided:

The provider may use an electronic system if
system does all of the following:

Collects the consumer's name, date, and
identifier (e.g., electronic signature, fingerpri
password, swipe card, bar cod@)ique to the
consumer.

Retains the information it collects.

Produces reports, upon request, that the AAA
monitor for compliance.

The provider may use a manual system if
provider documents the consumer's name, date
handwritten signature othe consumer. If thg
consumer is unable to produce a handwrit
signature, the consumer's handwritten initi
stamp, or mark are acceptable if the A/
authorizes such an alternative.

In the contract, the AAA shall not prohibit a provid
from using arelectronic system to collect and retain 1
records this rule requires.

The language requires using a system that produces
reports, upon request, that an AAA can monitor.

Additionally, if an AAA finds evidence of fraud, the AAA
may proceed with disciplinary and legal action regardless of
the brand of electronic verification system the provider
uses.

For more information, please review Appendix J to the BIA
for ODA’s nutrition rules (December 31, 2015).

the

can

the

he
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OAC173-3-06
OLDER AMERICANS ACT: REQUIREMENTS
FOR EVERY AAA-PROVIDER AGREEMENT

OAC173-3-06(B)(9)(a): Service Verification

Pertaining to In no agreement, shall an AAA prohibit a
provider from using electronic systems to verify the provision
of goods or services or to retain records. Recommend the
AAA be allowed to prohibit an electronic system that is highly
susceptible to fraud or not a reasonably acceptable form of
provision of service. For example, acceptable systems would
be those requiring the participants unique electronic
signature/swipe card. Some OAA service software tracking
systems are utilized to track goods and services provided,
i.e. meals. However, these system does not require the
electronic signature of a participant. The provider may solely
enter the service information. Therefore, this would not be
acceptable to verify the provision of goods and services.

Autumn Richards, Quality Improvement Director
AAA4, Toledo, Ohio

AAA10B commented in agreement with this comment.

Please review ODA'’s response to the previous comment.

OAC173-3-07
OLDER AMERICANS ACT: CONSUMER CONTRIBUTIONS

OAC173-3-07(A): Applicability to Senior Community
Services Funds

(A) Introduction: The proposed rule does not include "senior
community services" funds as being subjected to cost
sharing whereas it was included in the second sentence of
the paragraph. Will this mean that providers will no longer be
required to collect cost-sharing contributions for goods and
services funded with senior community services?

Pauline Stephenson
Carol Strawn Center, Newark, Ohio

The introductory paragraph in OAC173-3-01 says, “The
chapter [which includes OAC173-3-07] regulates AAA-
provider agreements for goods and services paid, in whole
or in part, with Older Americans Act funds.” OAC173-3-07
starts with similar language.

Because Senior Community Services funds are used as a
state match to federal Older Americans Act funds, the
goods and services paid by those funds are automatically
subject to the entire chapter of rules.
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OAC173-3-07
OLDER AMERICANS ACT: CONSUMER CONTRIBUTIONS

OAC173-3-07(C)(2)(a) + (D): Federal Poverty Level

The proposed rule states that "the AAA shall suggest that a
consumer pay based upon the consumer's individual income
as a percentage of the federal poverty level". However, in
the proposed (D) Definition for this rule: "Federal poverty
level" means ... as was in effect on January 25, 2016, for a
family size equal to the size of the consumer's family whose
income is being determined. This is confusing. It seems to
suggest that providers should obtain the consumer's
individual income and then compare this individual income<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>