ACTION: Final DATE: 08/22/2016 9:19 AM

CSlI - Ohio

The Common Sense Initiative
Business Impact Analysis

Agency Name: Ohio Department of Aging

Package Title: N UTRITION RU LES

Rule Number(s): 173-3-06.1, Chapter 173-4, 173-39-02.1, 173-39-02.2, 173-39-02.10, and

173-39-02.14.
Date: July 2, 2014, Revised on December 31, 2015
Rule Types:
M 5-Year Review: All above rules
M New: Chapter 173-4
173-39-02.2, 173-39-02.10,173-39-02.14
M Amended: 173-3-06.1, 173-3-02.1
M Rescinded: Chapter 173-4

173-39-02.2, 173-39-02.10,173-39-02.14

[ No change: None

The Common Sense Initiative was established by Executive Order 2011-01K and
placed within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies
should balance the critical objectives of all regulations with the costs of compliance
by the regulated parties. Agencies should promote transparency, consistency,
predictability, and flexibility in regulatory activities. Agencies should prioritize
compliance over punishment, and to that end, should utilize plain language in the
development of regulations.

' OAC 173-3-01 and 173-3-06 were originally part of this rule package. ODA filed its proposed amendments to those rules in
another rule package on open and free competition for Older Americans Act funds.

77 SOUTH HIGH STREET | 30TH FLOOR | COLUMBUS, OHIO 43215-6117
CSIOhio@governor.ohio.gov

BIA p(161558) pa(301900) d: (645158) print date: 10/21/2025 9:59 PM



Business Impact Analysis

Regulatory Intent

1. Please briefly describe the draft regulations in plain language.
Please include the key provisions of the regulation as well as any proposed
amendments.

NUTRITION RULES
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The Ohio Department of Aging (ODA) proposes to replace all (and renumber most) rules
directly regulating the Older Americans Act Nutrition Program in Ohio (OAC Chapter 173-
4) and all rules directly regulating ODA-certified providers when they provide meals to
consumers? enrolled in the PASSPORT Program (OAC 173-39-02.2, 173-39-02.10, and
173-39-02.14). This is indicated in the graphic above.

ODA also proposes to amend related language in the rules that regulate adult day
services for the Older Americans Act and PASSPORT Programs (OAC 173-3-06.1 and
173-39-02.1).

The rule package originally contained OAC 173-3-01 and 173-3-06, but ODA has since
added those rules to a rule project on open and free competition for contracts.

In all, the project involves 37 original rule filings (18 filings for rules to rescind, 17 filings
for new rules, and 2 filings for adult day service rules to amend).?

% As used in this BIA, “consumer” means an Ohio resident who is at least 60 years old and participating in the Older
Americans Act Nutrition Program or an individual who is enrolled in the PASSPORT Program.

% The Legislative Service Commission requires state agencies to rescind rules and replace them with new rules if the
agency would have otherwise proposed amending 50% or more of the rule’s words. Thus, to replace 1 rule, the agency
must make 2 original rule filings with the Joint Committee on Agency Rule Review: 1 for the rescission and 1 for the new.
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As indicated by the table below, ODA proposes to rename each rule.

173-4-01 Introduction and 2>  173-4-01 Older Americans Act: nutrition program: introduction
definitions and definitions.
173-4-02 Eligibility criteria > 173-4-02 Older Americans Act: nutrition program: eligibility
requirements to pay for meals with Older Americans
Act funds.
173-4-03 Enrollment process. > 173-4-03 Older Americans Act: nutrition program: eligibility
verification and enrollment.
173-4-04 Congregate dining = 173-4-05.1  Older Americans Act: nutrition program: congregate
program dining projects.
173-4-04.1 Home-delivered nutriton > 173-4-05.2  Older Americans Act: nutrition program: home-
program delivered meals projects.
173-4-04.2  Restaurant and grocery > 173-4-05.3 Older Americans Act: nutrition program: congregate
meal service. dining projects based in restaurants or
supermarkets.
173-4-05 Meal service. 2> 173-4-05 Older Americans Act: nutrition program: nutrition
173-4-05.1 Methods for determining projects.
nutritional adequacy.
173-4-05.2  Therapeutic and modified > 173-4-06 Older Americans Act: nutrition program: diet orders.
meals.
173-4-05.4  Medical food and food for
special dietary use.
173-4-05.3  Alternative meals and > 173-4-04 Older Americans Act: nutrition program: person
meal types. direction.
173-4-06 Nutrition consultation > 173-4-07 Older Americans Act: nutrition program: nutrition
service. counseling.
173-4-07 Nutrition education > 173-4-08 Older Americans Act: nutrition program: nutrition
service. education.
173-4-08 Nutrition health screening =2  173-4-09 Older Americans Act: nutrition program: nutrition
service. health screening.
173-4-09 Grocery shopping > 173-4-10 Older Americans Act: grocery shopping assistance.
assistance service. 173-4-11 Older Americans Act: nutrition program: home-
delivered groceries.
173-3-06.1  Adult day service. = 173-3-06.1  Older Americans Act: adult day service.
173-39-02.1  Adult day service. = 173-39-02.1 ODA provider certification: adult day service.
173-39-02.2 Alternative meals service. 2> 173-39-02.2 ODA provider certification: alternative meals.
173-39-02.10 Nutritional consultation > 173-39-02.10 ODA provider certification: nutritional consultations.
service.
173-39-02.14 Home-delivered meal > 173-39-02.14 ODA provider certification: home-delivered meals.
service.

ODA lists its primary goals for the rule project in its response to question #5 in this
business impact analysis (BIA).

Please list the Ohio statute authorizing the Agency to adopt this regulation.

ORCS§§ 173.01, 173.02, 173.391, and 173.392.

Does the regulation implement a federal requirement? Is the proposed regulation
being adopted or amended to enable the state to obtain or maintain approval to
administer and enforce a federal law or to participate in a federal program?

If yes, please briefly explain the source a

nd substance of the federal requirement.

§305(a)(1)(C) of the Older Americans Act of 1965, 79 Stat. 210, 42 U.S.C. 3001, as
amended in 2006 (the Act) and 45 C.F.R. 1321.11 (Oct, 2015).
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4,

If the regulation includes provisions not specifically required by the federal
government, please explain the rationale for exceeding the federal requirement.

ODA is not exceeding its federally-authorized regulatory scope of authority.

What is the public purpose for this regulation (i.e., why does the Agency feel that
there needs to be any regulation in this area at all)?

Below, ODA lists its 6 primary goals for this project:

INCREASE PERSON DIRECTION: For more information, please review Appendix
B and proposed new OAC173-4-04.

ELIMINATE 210 UNNECESSARY REGULATIONS and REDUCE THE IMPACT
OF 36 OTHER REGULATIONS: The resulting flexibility could help facilitate person
direction. The resulting savings could be reinvested into person-direction initiatives.
For more information, please review Appendix M for elimination of regulations and
Appendices K, L, and M for reduced impact.

INCREASE VERIFICATION OF MEALS DELIVERED AND SERVED for the Older
Americans Act Nutrition Program only: ODA proposes to require per-delivery
verification on home-delivered meals and per-meal verification on congregate
meals. Under federal law, all costs incurred under the Older Americans Act
Nutrition Program must be reasonable (45 CFR 75.403(a)), and must be
documented (45 CFR 75.403(g)). It is unreasonable to pay for meals that are never
delivered. Providers should find compliance to be practical because ODA'’s rules
already require per-delivery verification in the PASSPORT Program and 86.7% of
providers operate in both the Older Americans Act Nutrition Program and the
PASSPORT Program. Additionally, federal law requires ODA to verify every good
or service provided with Older Americans Act funds* and the opportunity for
fraudulent verification would be great if ODA continued to allow providers to ask
consumers with Alzheimer’s disease or related dementias to verify the receipt of
specific deliveries over the course of a month. For more information, please review
Appendix J and ODA’s responses to public comments on this topic in Appendix Q.

CLARIFY ELIGIBILITY REQUIREMENTS for meals to be paid by Older
Americans Act funds. For more information, please review Appendix O.

MAKE NEW REQUIREMENT TO PUBLISH MENUS AND INGREDIENT
INFORMATION ON WEBSITE OR OFFER THE SAME IN WRITING TO
CONSUMERS for ODA-certified providers serving individuals enrolled in the
PASSPORT Program. Making the information available makes person direction
possible. Without knowledge about options, consumers have no ability to use
person direction. By comparison, the Older Americans Act Nutrition Program

* 45 C.F.R. 75.403 and 75.404.
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already requires making ingredient information available, but neither program
presently requires making menus available.

e COMPLY WITH STATE LAWS in ORCS§§ 173.391 and 173.392 that require ODA
to adopt rules for certifying providers for the PASSPORT Program and for the
Older Americans Act Nutrition Program, which operates on the basis of contracts
(not certifying providers).

6. How will the Agency measure the success of this regulation in terms of outputs
and/or outcomes?

ODA monitors each AAA and PASSPORT Administrative Agency (PAA) for compliance.
ODA (and ODA'’s designees) monitor providers for compliance.

For the PASSPORT Program, the PASSPORT Administrative Agencies, monitor
providers for compliance according to OAC173-39-04.
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Development of the Regulation

. Please list the stakeholders included by the Agency in the development or initial
review of the draft regulation.

If applicable, please include the date and medium by which the stakeholders were
initially contacted.

Overall, ODA conducted extensive outreach to Ohio businesses (providers) that are
affected by ODA’s nutrition rules for the Older Americans Act Nutrition Program and the
PASSPORT Program. This included the following:

e 3 Online Public-Comment Periods:

o ODA conducted an online public-comment period from July 3, 2014 to July
20, 2014 and in the fall of 2015. Before the first comment period, and
between the comment periods, ODA surveyed providers and AAA and
interviewed providers and AAAs in Ohio and other states to amass much
information on the apprehension of some towards person direction and
other initiatives and the success stories of others towards the same.

o0 On June 25, 2015, ODA reached out to providers and provider associations
to announce that ODA was reviewing OAC173-39-02.2 and 173-39-02.10
and to ask if they had comments to offer. The provider, association, and
board were as follows: Senior Resource Connection (provider), Senior
Enrichment Services (provider), Simply-EZ Home-Delivered Meals
(provider), Clossman Catering (provider), LifeCare Alliance (provider), and
SourcePoint (provider)—the contact is also the president of the Ohio
chapter of the Meals on Wheels Association of America. The online public-
comment period for the 2 rules began on July 6, 2015 and ended on July
19, 2015.

o ODA conducted an online public-comment period from October 19, 2015 to

November 1, 2015 for OAC 173-3-06.1, 173-39-02.1, and 173-39-02.14,
plus an appendix to the BIA on therapeutic diets and diet orders.

e Primary research:
0 Surveys:
= On March 31, 2014, ODA polled three AAAs 5, 7, 9 and also Catholic
Social Services of the Miami Valley about person direction in
delivering home-delivered meals.
= ODA also surveyed technology manufacturers on the cost-reducing

optimization and verification services they offer to providers. ODA
also surveyed providers on their use of this technology.
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= Throughout the development of the rules, ODA had many other
points of contact with AAAs to gather information.

o0 Interviews: Throughout 2013, 2014, and 2015, ODA contacted several
providers—in some cases, many times—to develop case studies on
provider practices employing person direction that are sustainable.

e Public Presentations:

o ODA raised the nutrition rules as a topic of discussion at meetings of the
Ohio Association of Senior Centers on April 11, 2013 and May 8 and July
10, 2014.

o On November 4, 2015, ODA hosted a webinar to present the latest drafts of
the proposed new rules for the Older Americans Act Nutrition Program and
the PASSPORT Program that were available at the time. ODA invited every
provider and AAA who had previously commented on the rules to participate
and invited others as well.

8. What input was provided by the stakeholders, and how did that input affect the
draft regulation being proposed by the Agency?

The lists of comments from online public-comment periods, and ODA’s responses to
those comments, can be found in Appendix Q to this BIA.

The case studies ODA developed from provider interviews and research can be found in
Appendices C through J. The case studies demonstrate the ways that providers today are
already offering person-directed initiatives.

9. What scientific data was used to develop the rule or the measurable outcomes of
the rule? How does this data support the regulation being proposed?

The following two reports offer a nationwide analysis of the Older Americans Act Nutrition
Program:

Jessica Ziegler et al. “Older Americans at Nutrition Programs Evaluation: Meal Cost Analysis: Final
Report.” (Mathematica Policy Research. September 25, 2015.)

James Mabli et al. “Process Evaluation of Older Americans Act Title IlI-C Nutrition Services Program:
Final Report.” (Mathematica Policy Research. September 30, 2015.)

The following 3 reports highlight the food insecurity problem with consumers and indicate
that strict compliance to federal nutrition standards in long-term care settings for
consumers leads to uneaten food and hunger. This is an incentive for ODA to adopt new
rules that encourage the maximum amount of person direction possible under federal
dietary standards.

“New Dining Practice Standards.” (Pioneer Network: Food and Dining Clinical Standards Task Force.
August, 2011.)
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United States Senate: Special Committee on Aging. Older Americans Act: More Should Be Done to
Measure the Extent of Unmet Need for Services. Report to the Chairman. (February, 2011.) GAO-11-
237.

James P. Ziliak, Craig Gundersen, and Magaret Haist. “The Causes, Consequences, and Future of
Senior Hunger in America.” (University of Kentucky: Center for Poverty Research. Undated, but
probably 2008.)

James P. Ziliak and Craig Gunderson. “Senior Hunger in America 2010: An Annual Report.” (Meals on
Wheels Research Foundation, Inc. May 2, 2012.)

Other reports show a robust use of Older Americans Act funds to purchase home-
delivered meals prevents consumers with low-care needs from entering nursing homes or
offsets Medicaid spending. The logic could also be applied to home-delivered meals
provided through the PASSPORT Program. Although it is a Medicaid waiver program,
spending on meals prevents or delays Medicaid spending on more expensive long-term
care such as personal care or nursing facilities. This is also an incentive for ODA to adopt
new rules that encourage the maximum amount of person direction possible.

Kali S. Thomas and Vincent Mor. “Providing More Home-Delivered Meals Is One Way to Keep Older
Adults With Low Care Needs Out of Nursing Homes.” Health Affairs. Vol. 32. No. 10 (October, 2013.)
1796-1802. DOI: 10.1377/hlthaff.2013.0390.

Kali S. Thomas and David Dosa. “More Than A Meal: Results From A Pilot Randomized Control Trial of
Home-Delivered Meal Programs.” (Brown University School of Public Health. Mar 2, 2015.)

Kali S. Thomas, Ucheoma Akabundu, and David Dosa. “More Than A Meal? A Randomized Control
Trial Comparing the Effects of Home-Delivered Meals Programs on Participants’ Feelings of
Loneliness.” J Gerontol B Psychol Sci Sco Sci, 2015, Vol. 00, No. 00, 1010. (Nov 4, 2015) DOI:
10.1093/geronb/gbv111.

“Hunger Fact Sheet on Ohio.” (Meals on Wheels Association of America. March, 2014.)

This report shows how consumers’ food preferences are changing as the Baby Boom
generation becomes consumers:

Hee-Jung Song, Judy Simon, and Dhruti Patel. “Food Preferences of Older Adults in Senior Nutrition

Programs.” Journal of Nutriton in Gerontology and Geriatrics. Mar 5, 2014. DOl
10.1080/21551197.2013.875502
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Other reports show the practicality of implementing person direction.

Alexis Abramson. “Changing the Face of Home and Community Based Meal Services” White paper.
(Undated.)

Fralic, Jennifer; Russell, Carlene; and Tamiazzo, John. “Components of a Quality Nutrition Program—
Part 2.” Webinar presentation that features LifeCare Alliance. (The National Resource Center on
Nutrition & Aging. Mar 27, 2013.)

New Jersey Department of Health and Senior Services. Senior Nutrition Programs; Promising Practices
for Diverse Populations. Undated, but between 2008 and 2009.

Peppones, Martha et al. “Creative Solutions: Restaurant-Based Congregate Nutrition Sites and
Restaurant Voucher Programs.” (National Resource Center on Nutrition, Physical Activity & Aging.
August 2, 2001.)

Rita Strombeck. “Innovative Nutrition Programs for Older Adults: Common Problems and Innovative
Solutions.” (Riverside County Foundation on Aging. 2005.)

10.What alternative regulations (or specific provisions within the regulation) did the

11.

Agency consider, and why did it determine that these alternatives were not
appropriate? If none, why didn’t the Agency consider regulatory alternatives?

The current rules for the Older Americans Act Nutrition Program require providers to offer
a minimum level of person direction. ODA originally proposed to build on this model. ODA
found many providers that offered far more options than ODA required and other
providers who said it was impossible to offer options. As a result, ODA now proposes to
require AAAs to determine the level of person direction that is practical in their PSA and
require bidders for contracts to indicate in their bid how they will fulfill the person-direction
needs of local consumers.

Due to the complaints about menu-pattern regulations, ODA contemplated requiring all
providers to use nutrient analysis to determine the nutritional adequacy of meals. ODA’s
proposed new rules for both programs would allow providers to choose either method for
determining nutritional adequacy. For information on ow nutrient analysis may benefit
person direction, please review Appendix J.

Did the Agency specifically consider a performance-based regulation? Please
explain.

Performance-based regulations define the required outcome, but don't dictate the
process the regulated stakeholders = must use to achieve compliance.

Older Americans Act Nutrition Program rules are performance-based on 2 levels: (1) 45
C.F.R. 75.328 and 75.329 requires would-be providers to compete for contracts to
provide meals or nutrition services. Thus, a high-performing program that offers many
desirable meal options at the lowest prices is more likely to win a contract that requires
those options. (2) ODA’s proposed new rules requires all contracts for nutrition programs
to incorporate person direction to the extent that AAAs assess that it's possible in their
PSA or by using the competing-proposal method of procurement under 45 C.F.R. 75.329.
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12,

13.

PASSPORT Program rules are not inherently performance-based regulations. However,
the program has a de facto performance-based component. 42 C.F.R. 431.51 authorizes
any individual enrolled in the PASSPORT Program the freedom to choose to any willing
and qualified provider to provide his or her meals or nutrition services. Thus, a high-
performing program that offers many desirable meal options will see greater numbers of
individuals requesting its meals and nutrition services.

What measures did the Agency take to ensure that this regulation does not
duplicate an existing Ohio regulation?

To comply with section ORC§106.03, ODA proposes to eliminate food safety
requirements in its rules that are the jurisdiction of the Ohio Departments of Agriculture
and Health. ODA also proposes to eliminate requirements in its rules that duplicate other
ODA rules.

Please describe the Agency’s plan for implementation of the regulation, including
any measures to ensure that the regulation is applied consistently and predictably
for the regulated community.

ODA publishes all proposed and currently-effective rules in the Online Rules Library on
ODA'’s website. Before a rule takes effect, ODA publishes the soon-to-be-effective rule in
the Rules Library. Then, to any subscriber of our rule-notification service, ODA emails a
notice that the soon-to-be-effective rule is published.

Any person may subscribe to receive email notifications of soon-to-be-effective ODA
rules.

As part of the review of bids for contracts in open and free competition under rule
OAC173-3-05, each AAA must make certain that the AAA and the bidder would comply
with OAC 173-3-04, 173-3-05, 173-3-05.1,%> 173-3-06, and OAC Chapter 173-4 if the AAA
would award a contract to the bidder.

As previously stated in the BIA, ODA monitors its designees (AAAs and PASSPORT
Administrative Agencies) for compliance. Additionally, ODA (and ODA’s designees)
monitor providers for compliance.

° A new rule proposed in another rule package. If adopted, it would regulate multi-year and renewable provisions for
contracts.
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Adverse Impact to Business
14.Provide a summary of the estimated cost of compliance with the rule. Specifically,
please do the following:

a. ldentify the scope of the impacted business community;

OAC Chapter 173-4 directly impacts the providers who provide meals to
consumers that are paid, in whole or in part, with Older Americans Act funds.
Rules in OAC Chapter 173-39 directly impact providers who provide meals or
nutritional consultations that are paid with Medicaid funds through the PASSPORT
Program.

CALENDARYEAR2014 |

Consumers
Program Service Providers Units Receiving
Units

Congregate Dining Projects® 119 1,884,815 47,697
meals

Home-Delivered Meals Projects 114 6,753,523 39,595
meals

Nutrition Counseling 1 488 124
hours

Nutrition Education’ 44 10,884 18,532
presentations or
literature drops

Nutrition Health Screening® 5 1,269 1,269
screenings

Grocery Shopping Assistance’ 0 0 0

Alternative Meals 0 0 0

Home-Delivered Meals 102 5,495,742 19,344
meals

Nutritional Consultations 7 2,335 48

15-minute units

The exact number of unduplicated nutrition providers is not immediately available.
ODA can avoid separately counting providers of congregate and home-delivered
meals because most providers offer both.'® ODA can avoid separately counting
providers of nutrition services, like nutrition education, because 77% of providers of
meals also offer nutrition education."” ODA can also avoid separately counting
providers based on program funding, because 86.7% of providers who provide
meals that are paid by Older Americans Act funds also provide meals that are paid
by Medicaid funds through the PASSPORT Program.' It is safe to assume that

6 Including congregate dining project based in restaurants and supermarkets.

" The figures for nutrition education are for calendar year 2013 instead of just January, 2014. A yearly figure is a
better representation of this service because it is only required twice each year.

® Providers of congregate and home-delivered meals for the Older Americans Act Nutrition Program are
required to screen consumers during the intake process. Therefore, the numbers in this table represent
consumers that received a screening that was unrelated to the intake process. (E.g. Screening at a health fair)

® Some providers of homemaker services provide grocery shopping assistance as a component of the
homemaker service. See OAC173-3-06.4.

'% James Mabli et al. “Process Evaluation of Older Americans Act Title 1ll-C Nutrition Services Program: Final
Report.” (Mathematica Policy Research. Sep 30, 2015.) Pg., x.

" James Mabili et al. Pg., x.

'2 ODA’s June, 2014 provider survey.
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the rules in this project regulate at least, but probably not significantly more than,
102 providers.

The exact number of employees working for nutrition providers is also not
immediately available. Nationally, the median number of people who work for a
nutrition provider paid with Older Americans Act funds is four full-time-equivalent
employees (FTEs)," which may include combinations of part-time employees and
would not include volunteers. This figure combines both congregate and home-
delivered projects. Because 86.7% of nutrition providers provide meals or nutrition
services that are paid by both Older Americans Act funds and the PASSPORT
Program,™ the number of employees may be similar regardless of funding.

ODA estimates that it has more than 113 congregate dining locations because it
has 113 congregate meal providers. Nationally, about 2/3 of providers operate one
dining location while 23% operate 2-5 dining locations, and 17% operate more than
5 dining locations."

b. Identify the nature of the adverse impact (e.g., license fees, fines, employer
time for compliance); and

ODA proposes to require AAAs to enter into contracts with meal providers who
offer consumers person direction. If a provider doesn’t offer person direction, this
may result in an inability to win a contract. If the AAA only allows a certain number
of providers to win contracts, a provider may not win a contract if all other providers
offer more person direction. For more information on person direction, please
review Appendix B.

ODA proposes to increase 2 regulations:

1. ODA proposes to require verifying each meal delivery and each congregate
meal served to consumers that is paid, in whole or in part, with Older
Americans Act funds.

2. ODA proposes to require ODA-certified providers serving individuals
enrolled in the PASSPORT Program to either publish menus and ingredient
information on their website or to make the same available in writing to
consumers.

The proposed increase 2 of regulations is overwhelmingly countered by ODA'’s
proposal to eliminate at least 210 regulations and to reduce the impact of 36 more
regulations.

'3 James Mabili et al. Pg., 18.
'* Ohio Dept. of Aging. June, 2014 provider survey.
'* James Mabili et al. Pg., 25.
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The following list contains the components of meal provision in the proposed new

rules:

Bidding on a request for proposal (RFP) to obtain a contract. (Older
Americans Act Nutrition Program only.)

For congregate meals, operate the congregate dining location or to sub-
contract with a restaurant or supermarket for the dining location.

Planning menus.

Hiring or paying for the services of one of Ohio’s 3,912 licensed dietitians.™
Publishing menus online or distributing them in writing. (PASSPORT
Program only.)

Publishing ingredient information online or distributing it in writing.
Purchasing food from food suppliers or caterers.

Processing the food, unless the provider purchases from a caterer.
Packaging the meal, unless the provider purchases from a caterer.
Delivering the meal.

Delte;wining consumer’s eligibility. (Older Americans Act Nutrition Program
only.

Collecting voluntary contributions. (Older Americans Act Nutrition Program
only.)

Accounting for voluntary contributions (Older Americans Act Nutrition
Program only.)

Providing nutrition counseling, if the provider also does so.

Providing nutrition education, if the provider's contract also requires doing
so0. (Older Americans Act Nutrition Program only.)

Providing nutrition health screening, if the provider's contract also requires
doing so. (Older Americans Act Nutrition Program only.)

Providing grocery shopping assistance, if the provider's contract also
requires doing so. (Older Americans Act Nutrition Program only.)

Providing grocery ordering and delivery, if the provider's contract also
requires doing so. (Older Americans Act Nutrition Program only.)

Delivery verification or service verification by an electronic verification
system or by handwritten signatures.

Employee training: orientation and annual continuing education.

For a nutrition project paid with Older Americans Act funds, an AAA may enter into
separate contracts for various components of the project. Thus, one provider may
deliver meals, while one produces the meals. In this scenario, a provider’s contract
may only require offering a nutrition service, like nutrition counseling, but not
providing any meals.

'® The Ohio Board of Dietetics. Jan 13, 2015. See Appendix N for more information.

' For the PASSPORT Program, a case manager who knows that an individual is eligible will allow the individual
to choose any willing and qualified provider. If the individual makes no choice, the case manager refers the
individual to a provider.
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c. Quantify the expected adverse impact from the regulation.

The adverse impact can be quantified in  terms of dollars, hours to comply, or
other factors; and may be estimated fo r the entire regulated population or for
a ‘“representative business.” Please include the source for your
information/estimated impact.

ODA’s proposal to require verifying each meal delivery and each congregate meal
served to consumers that is paid, in whole or in part, with Older Americans Act
funds should not increase costs for most providers. Most providers have indicated
that they already use electronic verification, which would actually reduce (not
increase) their costs. For more information, please review Appendix J.

ODA proposes to require ODA-certified providers serving individuals enrolled in the
PASSPORT Program to either publish menus and ingredient information on their
website or to make the same available in writing to consumers. Virtually all
providers already publish menus on their websites or give written copies to
consumers. We are unaware of any provider that publishes ingredients on its
website, but they can make the information available to consumers upon request.
Because of this, ODA anticipates that virtually all providers would incur no cost to
publish or distribute menus or ingredient information, because they already do so.

Overall, the 2 proposed new requirements for providers are overwhelmingly
countered by ODA’s proposal to eliminate at least 210 regulations and to reduce
the impact of 36 more regulations.

The rates that providers are paid for the meals they provide, or the nutrition
services they provide, include the provision of all components of the meals or
nutrition services. (E.g., A payment for a home-delivered meal includes the cost of
delivering the meal. Delivery is not a separate cost.)

The payment rates for meals are controlled by entities other than ODA. For the
Older Americans Act Nutrition Program, the rates are controlled by the provider
and the AAA. Providers win free and open competitions for the contracts that
comply with 45 C.F.R. 75.328 and 75.329 and OAC 173-3-04 and 173-3-05. To
submit the winning bid, providers need to indicate their price per unit (e.g., meal,
hour of nutrition counseling). However, an AAA can set a cap on the prices that it
will award per unit in a contract.

For program year 2013, the statewide average costs to the Older Americans Act
Nutrition Program in Ohio were $7.52 for a congregate meal and $6.27 for a home-
delivered meal.

For the PASSPORT Program, the rates are controlled by the provider and the Ohio
Department of Medicaid (ODM). ODA-certified providers enter into provider
agreements with PASSPORT Administrative Agencies where providers set their
rates per meal. Providers’ rates may not exceed the maximum-possible rates that
the ODM establishes in the appendix to OAC5160-1-06.1. Presently, ODM set the
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maximum-possible rates at $6.60 per regular meal, $9.33 per meal with a diet
order (i.e., a therapeutic diet), $31.35 per alternative meal, or $13.34 per 15-minute
unit of nutritional consultation.

For national figures and a detailed analysis of national figures, please review the
following research:

Jessica Ziegler et al. “Older Americans at Nutrition Programs Evaluation: Meal Cost
Analysis: Final Report.” (Mathematica Policy Research. Sept 25, 2015.)

ODA proposes to require AAAs to enter into contracts with meal providers who
offer person direction. If a provider doesn’t offer person direction, the adverse
impact would be an inability to win a contract. If the AAA only allows a certain
number of providers to win contracts, the adverse impact would be an inability to
win a contract other bidders pledged to provide more person direction.

15.Why did the Agency determine that the regulatory intent justifies the adverse
impact to the regulated business community?

Providing congregate and home-delivered meals to consumers through the Older
Americans Act Nutrition Program and the PASSPORT Program bring manifold benefits to
(1) the consumers who receive these meals, (2) taxpayers (because spending
government dollars on these meals offsets larger government expenses on
institutionalization), and (3) consumers who do not currently receive these meals. For
more information on the manifold benefits, please review Appendix A. For more
information on how person direction enhances those benefits, please review Appendix B.

ODA has observed that providers are offering person direction to consumers under
ODA'’s current rules and funding—and ODA’s current rules contain many more
requirements than ODA’s proposed new rules.

As previously mentioned, ODA’s proposal to require verifying each meal delivery and
each congregate meal served should not increase any costs for providers who already
use electronic verification, which most providers use. Furthermore, using electronic
verification would save providers money. Yet, regardless of the costs, ODA must require
such verification to comply with federal law. For detailed information on the cost-reduction
and person-direction benefits of electronic verification and optimization systems, please
review Appendix J.

ODA’s proposal to require ODA-certified providers serving individuals enrolled in the
PASSPORT Program to either publish menus and ingredient information on their website
or to make the same available in writing to consumers should not increase costs for
almost every providers because almost every provider either publishes their menus on
their websites or provides menus in writing to consumers. It's common sense to make
menus and ingredient-information available and doing so is essential to person direction.
Without any knowledge about options, consumers have no real ability to choose.
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Because the cost of food has been decreasing every year since 2011,

have more resources to invest into person direction.

providers should

Because ODA’s proposed new rules would eliminate at least 210 requirements and
reduce the impact of at least 36 other requirements, ODA believes that more providers
would find the means to offer person direction under current funding. The increased
flexibility under the proposed new rules should make it easier for providers to offer person
direction. The savings generated should allow providers to invest into person direction.

For examples of providers that have sustainable person-direction initiatives under ODA’s
current rules, please review Appendices C through J. For more information on reduced
impact review Appendices K through M. For more information on the elimination of
requirements, please review Appendix M.

'® Food and Agriculture Organization of the United Nations. FAO Food Price Index.
www.fao.org/worldfoodsituation/foodpricesindex/en/
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Regulatory Flexibility
16.Does the regulation provide any exemptions or alternative means of compliance for
small businesses? Please explain.

For both programs, ODA’s rules treat all nutrition providers the same, regardless of their
size.

Neither the Older Americans Act nor ORC§§ 173.391 or 173.392 authorize ODA to adopt
rules that create different regulations based upon the size of a provider’s workforce.

Additionally, most providers of long-term care services are small businesses.

17.How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and first-time offenders) into implementation of
the regulation?

ORC§119.14 establishes the exemption for small businesses from penalties for first-time
paperwork violations.

18.What resources are available to assist small businesses with compliance of the
regulation?

ODA and the AAAs are available to nutrition providers with their questions. A provider of
any size may request technical assistance. As stated in #16, for both programs, ODA’s
rules treat nutrition providers the same, regardless of their size.

ODA maintains an online rules library to allow providers to find the rules that regulate
them. Providers may access the online library 24 hours per day, 365 days per year.

Additionally, any person may contact Tom Simmons, ODA’s policy development
manager, with questions about the rules.
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APPENDIX A
MANIFOLD BENEFITS OF CONGREGATE

AND HOME-DELIVERED MEALS

December, 2015

Manifold Benefits to Consumers Who Receive Meals
Home-delivered meals offer consumers’ the following 5 benefits:

e Home-delivered meals—whether paid for by the Older Americans Act Nutrition Program
or the PASSPORT Program—reduce hunger and food insecurity.? There is no
requirement for this need to be chronic. It could only be a short-term need (e.g.,
following a surgery).

e Home-delivered meals empower consumers who are no longer able to adequately feed
themselves to maintain their independence by reducing or delaying the need for
institutionalization. Studies show that home-delivered meals lower nursing facility
admission rates® and hospital readmission rates.* Institutionalization can lead to the
loss of a home.

e Home-delivered meals paid by the Older Americans Act nutrition program can also
reduce or delay the need to apply for Medicaid.

e Providers may promote the health of each consumer by offering nutrition counseling (or
“nutritional consultations”) in addition to meals.

' As used in this appendix, “consumer” means an Ohio resident who is at least 60 years old.

2 §330(1) of the Older Americans Act.

® Kali S. Thomas and Vincent Mor. “Providing More Home-Delivered Meals Is One Way to Keep Older Adults With
Low Care Needs Out of Nursing Homes.” Health Affairs. Vol. 32. No. 10 (October, 2013.) 1796-1802. DOI:
10.1377/hlthaff.2013.0390.

* Mike Buzalka. “Home Meal Delivery Saves Costs for Hospital System.” Food Management. Nov 6, 2015. food-
management.com (Accessed Dec 2, 2015.)
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e For the Older Americans Act nutrition program, providers may also offer the following
wellness measures in addition to meals: nutrition health screenings and nutrition
education.®

The Older Americans Act nutrition program’s congregate meals offer consumers the following
6 benefits:

e Like home-delivered meals, congregate meals reduce hunger and food insecuritys;
however, there is no requirement for a financial or physical impairment to qualify.7

e Congregate meals offer socialization for consumers who may otherwise be isolated.® If
the congregate dining location is a local restaurant, the meals may provide an
opportunity to dine with younger relatives with whom eating out may be otherwise
unaffordable for the consumer. This implements the Act's multi-generational option for
dining locations.®

¢ Like home-delivered meals, congregate meals empower consumers who are not able to
adequately feed themselves to maintain their independence by reducing or delaying the
need for institutionalization. Again, studies show that home-delivered meals lower
nursing facility admission rates'® and hospital readmission rates." The same should be
true for congregate meals. Institutionalization can lead to the loss of a home.

e Congregate meals also reduce or delay the need for home-delivered meals.

e Providers may promote the health of each consumer by offering nutrition counseling in
addition to meals.

e Like home-delivered meals, providers may also promote the health of each consumer
by offering wellness measures in addition to meals: nutrition health screenings and
nutrition education.’

° §§ 330(3) and 336(2) of the Older Americans Act.

® §330(1) of the Older Americans Act.

"United States. Cong. Senate. Committee on Health, Education, Labor and Pensions. Subcommittee on Primary
Health and Aging. Senior Hunger and the Older Americans Act. June 21, 2011. (statement of Kathy Greenlee,
Assistant Secretary, Administration on Aging, US Dept. of Health and Human Services).

® §330(2) of the Older Americans Act.

9 §331(2) of the Older Americans Act.

10 Thomas, Kali S. and More, Vincent.

" Mike Buzalka.

12 8§ 330(3) and 331(3) of the Older Americans Act.
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Manifold Benefits to Taxpayers, Government
Spending Older Americans Act funds on home-delivered meals reduces the needs for
institutionalization.

Based on the findings of Kali and More, ODA believe that similar spending of Medicaid funds
through the PASSPORT Program offset spending greater sums of Medicaid funds through
institutionalization.
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