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The Common Sense Initiative

Business Impact Analysis

Agency Name:__Department oMedicaid

Regulation/Package Title;___Five-Year Review Nursing Facility Cost Report Rules

Rule Number(s): _5160-3-20Amend), 5160-3-42.1 (Rescind)

Date: September 8, 2016

Rule Type:
New M 5-Year Review
M Amended M Rescinded

The Common Sense Initiative was establisbdeby Executive Order 2011-01K and placed
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should
balance the critical objectives of all regulions with the costs of compliance by the
regulated parties. Agencies should promoté&ansparency, consistency, predictability, and
flexibility in regulatory activi ties. Agencies should prioritize compliance over punishment,
and to that end, should utilize plain langage in the development of regulations.

Requlatory Intent

1. Please briefly describe the draftegulation in plain language.
Please include the key provisions of thegtgation as well as any proposed amendments.
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5160-3-20

This rule sets forth the Mediichcost report filing, record tention, and disclosure provisions

for nursing facilities and statgerated intermediate care facilities for individuals with

intellectual disabilities (ICFs-1ID). This rul@as reviewed pursuant to a five-year rule
review. As a result of that review, this rigebeing proposed for amendment. The changes to
the rule are:

e The rule title is being modified to be consist with the titles obther nursing facility
rules in Chapter 5160-3 ttie Administrative Code.

e Throughout the rule, "ICF-MR" is being aiged to "ICF-1ID" because the terminology
has been updated.

e In the opening paragraph, reference to the BBdiNursing Facility Cost Report as found
in Appendix A to OAC rule 5101:3-3-42.hd@w 5160-3-42.1), including its supplements
and attachments or other approved formsftate operated ICFs-IID, is being deleted. The
reference to the cost report is being tedlebecause Appendix A to rule 5160-3-42.1 was
removed from the rule in a previous réileng and the cost repors now posted on the
Department of Medicaid's website. The refece to other approved forms for state
operated ICFs-IID is being deletbdcause it is no longer necessary.

¢ New language is being added in the openinggraph that requires msing facilities to
file the Medicaid cost repbvia the Medicaid Informi#on Technology System (MITS)
web portal or other electronic means desigihatethe Department of Medicaid because
web portal submission currently is the Deparittsepreferred method difing cost reports
and is consistent with the method euntly used by other Medicaid providers.

e Also in the opening paragraph, the promisthat the Department shall issue the
appropriate software for an electronically suti@a cost report not later than 60 days prior
to the initial due date of thaost report is being deleted because the provision is contained
in the Revised Code. Additionally, the provisibiat requires the Department of Medicaid
to issue an approved list eéndors is being deleted becatise provision is obsolete.

e In paragraph (A)(1)(a), language is beingraeed to specify thator the first calendar
year a provider has a provider agreemernheafprovider agreement goes into effect after
October first of that calendar year, the provisgleall file the first cost report for the
immediately following calendar year. This change is being made to be consistent with
statute, and because this rule is elimmgatanguage regarding three-month cost reports.

e Provisions regarding three-monthstoeports for a new facilitgr in cases of a change of
operator are being deleted because the Dapattof Medicaid no longer requires nursing
facilities to file three-month cost reports.

e In paragraph (A)(3), a sentence is being addexktdfy that the late file penalty may be
assessed even if the Department of Medibasl provided written nige of termination to
a facility. Also in paragraph (#3), the requirement regardiagljustment of the late file
penalty for inflation each July first is Imgj deleted because that provision is no longer
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contained in the Revised Code. Additionallye thte file penalty period is being changed
to begin on the day after the original dugedar, if applicableon the day after the
extension due date insteadoof the date the DepartmentMédicaid issues its written
notice in order to be consistent withr@nt Department of Medicaid practices.
In paragraph (C), the provision is being dedetfeat requires the Partment of Medicaid
to notify the facility of any information on éhcost report that gaires further support
before issuing the preliminary determinatminwhether the reported costs are allowable
costs. In addition, the sequerafeactivities is being changexb that the facility shall
provide any documentation or other inforroatrequested by the Department of Medicaid
and may submit any information it believgupports its reported costs after the
Department notifies the facilitgf any costs preliminarily determined not to be allowable
and the reasons for the determination. €h&@sanges are being made in order to be
consistent with current Deparént of Medicaid practices.
In new paragraph (H), language regarding miylbwned and traded goorations is being
deleted so the ownership dissure requirements for thesges of nursing facilities are
consistent with the ownership disclosurgueements for non-publicly owned and traded
corporations.
In new paragraph (H)(5), references to thei&dsecurity Act are being updated and dates
are being added in order comply with Joint Committee on Agency Rule Review
(JCARR) rule filing requirements.
In new paragraph (H)(6), in order to be dstent with current Department of Medicaid
procedure, the Office of the Aildr of State is being added tiwe list of organizations for
which a provider must identify previous employment for individuals who are currently
employed by or under contract with the pgd®r or related paytorganization in a
managerial, accounting, auditinggéd, or similar capacity.
In new paragraph (1), the reference to audit provisions contained in 42 C.F.R. 420 subpart
(D) is being deleted because tteference is not necessary.
In new paragraph (J), new language is beuhded specifying that financial, statistical,
and medical records supportiogst reports or claims shall also be available to the
Department of Medicaid's authorized agentrder to be consistent with current
Department of Medicaid practices.
In new paragraph (K)(1), the depreciatiaaue of depreciablequipment is being
changed from $500 or more per item to $5,000 or more per item.
Also in new paragraph (K)(1), the provision regarding costs of equipment acquired by an
operating lease executed before Decemb&®92 reported in the aitlary/support cost
component of the cost report is beindetled because it is no longer necessary.
Ohio Administrative Code references arengeupdated due to thereation of the Ohio
Department of Medicaid bfm. Sub. HB 59 of the 130General Assembly and the
subsequent renumbering of rules bg tlegislative Services Commission.
Ohio Revised Code citains are being updated because Am. Sub. HB 59 of tH& 130
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General Assembly created the Ohio Departnoéiedicaid, and subsequently relocated
and reorganized many Revised Code miovis governing the Medicaid program.

e The Department's name is being updated from the Ohio Department of Job and Family
Services (ODJFS) to the Ohio Departmenveadicaid (ODM) becausef the creation of
the Ohio Department of Medicaid.

e Paragraph references and designatamesbeing updated as necessary.

e Phrasing and grammatical changes are beirdert@mimprove clarity, comprehension, and
readability.

5160-3-42.1

This rule sets forth sets forth provisions netyag the Medicaid nursinfgcility cost report.
This rule was reviewed pursuantadive-year rule review. As aselt of that review, this rule
is being proposed for rescission because thegoms in it are contaied in other rules in
Chapter 3 of the Administrative Code.

. Please list the Ohio statute authorizig the Agency to adopt this regulation.
Ohio Revised Code section 5165.02.

. Does the regulation implement federal requirement? Is the proposed regulation being
adopted or amended to enabléhe state to obtain or mantain approval to administer

and enforce a federal law or to peticipate in a federal program?

If yes, please briefly explain the source and substance of the federal requirement.

5160-3-20
This rule does not implement any federal requirement.
5160-3-42.1

Not applicable. This rule is being proposed for rescission.

. If the regulation includes provisions not sgcifically required by the federal government,
please explain the rationale foexceeding the federal requirement.

5160-3-20
Not applicable. This rule does rexceed any federal requirement.
5160-3-42.1

Not applicable. This rule is being proposed for rescission.
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5. What is the public purpose for this regulaibon (i.e., why does the Agency feel that there
needs to be any regulatiomn this area at all)?

5160-3-20

The public purpose of this rule is to enstire integrity of the information in Medicaid
nursing facility cost reports so that nursiagifity rates may be set and paid accurately.

5160-3-42.1

Not applicable. This rule is being proposed for rescission.

6. How will the Agency measure the success ofitregulation in terms of outputs and/or
outcomes?

5160-3-20

The success of this rule will be measuredhgyextent to which the various requirements

specified in this rule are met, in particulee provisions regarding submission due dates and

submission of revised aranended cost reports.
5160-3-42.1

Not applicable. This rule is being proposed for rescission.

Development of the Regulation

7. Please list the stakeholders included by ¢hAgency in the development or initial review

of the draft regulation.
If applicable, please include the date and mxh by which the stakeholders were initially

contacted.

The primary stakeholders are Ohio's threeingr&acility provider asociations. The nursing
facility provider associations in Ohio are:

e Ohio Health Care Association (OHCA)
e The Academy of Senior Health Sciences, Inc.
e LeadingAge Ohio

Ohio's nursing facility provider associatiorepresent and advocate for small and large

nursing facilities and nursing facilities witioth individual and grup ownership, publicly-
traded and government-owned properties, angbffofit and non-profit failities. In addition
to representing and advocating farsing facilities, the ass@tions are informational and
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8.

educational resources to Ohio's nursing facilitiesir suppliers, consultés, and the public at
large.

The nursing facility providr associations were involved irview of the draft rules when the
Department of Medicaid emailed the draft sund summaries of the rule changes to the
associations on July 1, 2016.

What input was provided by the stakeholdersand how did that input affect the draft
regulation being proposed by the Agency?

5160-3-20

Two stakeholders commented that costs iteygoon the disputed costs addendum should no
longer be considered in establisg a facility's prospective rat€éhe Department of Medicaid
did not amend the draft rule agesult of this comment beauthe disputed costs on the
addendum may be relevant for rebasing purposes.

Two stakeholders commented that languageanding costs of equipment acquired by an
operating lease executed before Decemb&®92 should be removed from the draft rule
because any equipment lease from that tinoeilsl now be paid off. The Department of
Medicaid agreed with this commemtchamended the draft rule as a result.

One stakeholder requested a blanket was¥éhe cost report requirement for closing

facilities. The Department of Medicaid did ravhend the draft rule as a result of this

comment because the Department uses thestseeqmorts to compare depreciable costs of

assets as reported by the exiting providertaedentering provider in cases of a change of
provider. They also are used for revenue information to ensure franchise fees don't exceed the
federal regulatory maximum.

One stakeholder suggested eliminating sevehddides and attachmeritem the cost report
because they feel the schedudesl attachments are no longer necessary due to the current
nursing facility pricing system. The DepartmehiMedicaid did not eliminate any schedules
or attachments from the cost report assalteof this comment because the Department
believes the schedules and attachmentgiéstion are valuableporting tools.

One stakeholder made numerous suggestiorshorges to the cost report. The Department
of Medicaid did not make any changes to th&t ceport at this time as a result of this
comment because the Department will considese suggested changes when it implements
future changes to the cost report for operational purposes.
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5160-3-42.1

No input was provided by stakeholders.

9. What scientific data was used to develop thrule or the measurable outcomes of the
rule? How does this data suppa the regulation being proposed?

Scientific data was not applicable to the development of these rules.

10. What alternative regulations (or specific piovisions within the regulation) did the
Agency consider, and why did it determine that these alternatives were not appropriate?
If none, why didn’t the Agency consider regulatory alternatives?

No alternative regulations were consel@rThe Department of Medicaid considers
Administrative Code rules the most approprigfee of regulation fothe provisions contained
in these rules.

11.Did the Agency specifically consider a pedrmance-based regulation? Please explain.
Performance-based regulations define the réepad outcome, but don't dictate the process
the regulated stakeholders must use to achieve compliance.

Performance-based regulationsrevaot considered appropriate.

12.What measures did the Agency take to ensut@at this regulation does not duplicate an
existing Ohio regulation?

These rules have been reviewed by the Depattofavedicaid's staff, including legal and
legislative staff, to ensure there is no duplmativithin the Departmerf Medicaid's rules or
any others in the OAC.

13.Please describe the Agency’s plan for impmentation of the regulation, including any
measures to ensure that the regulation ispplied consistently and predictably for the
regulated community.

The final rules as adopted by the Departnoémiledicaid will be made available to all
stakeholders and the general publidtoe Department of Medicaid's website.

Adverse Impact to Business

14.Provide a summary of the estimated cost alompliance with the rule. Specifically,
please do the following:
a. ldentify the scope of the impacted business community;
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Provider participation in #nMedicaid program is optional and at the provider’s
discretion. These rules impact approxiehat960 nursing facilities and 10 state
operated ICFs-IID in Ohio that chooseparticipate in the Medicaid program.

b. Identify the nature of the adverse impact(e.g., license fees, fines, employer time
for compliance); and
Compliance with Medicaid program requirents is mandatory for providers who
choose to participate in the program, and mesylt in administratie costs as detailed
below.

c. Quantify the expected adversémpact from the regulation.
The adverse impact can be qui#ied in terms of dollars, hours to comply, or other
factors; and may be estimated fordlentire regulated population or for a
“representative business.” Please include the source for your information/estimated
impact.

5160-3-20

b.) Nursing facilities and staperated intermediate care facilities for individuals with
intellectual disabilities (ICFs-IIPmust file Medicaid cost repis with the Department of
Medicaid within 90 days &r the end of the repiomg period via the Medicaid
Information Technology System (MITS) web fadror other electronic means designated
by the Department.

Providers that want a castport filing extension musudmit a written request to the
Department of Medicaid exgining the circumstances resulting in the need for an
extension.

Facilities may incur a lat@e penalty of $2.00 per patient day for each day a complete
and adequate cost report is not receimgthe original due date, or by an approved
extension due date if appéible, regardless of the writtaotification of termination.

After the Department of Medicaid notifies fliteés of any costs @liminarily determined
by a desk review not to be allowable andrémesons for the determination, facilities must
provide any documentation or other infation requested by the Department of
Medicaid and may submit anyfarmation they believe supports their reported costs.

A facility may revise a cost report within 60 days after the original due date without the
revised information being conged an amended cost report.

After final rates have been issued, a provttiat disagrees with desk review decision
may request a rate reconsideration.
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Not later than three years after a provifiles a Medicaid costeport, the provider may
amend the cost report if tipeovider discovers a materiatror in the cost report or
additional information to be atuded in the cost report.

Providers are required to identify on the aegtort all know related parties as set forth
under paragraph (G) of OAC rule 5160-3-01.

Providers are required to proe upon request all contractsaffect during the cost report
period for which the cost of the servicerr any individual oorganization is $10,000.00
or more in a 12-month period.

c.) The Department of Medicaid estimatewiit take a nursing fadily or state operated
ICF-1ID provider's accountant approximatdl5 hours at the rate of approximately
$25.32 per hour (total estimated cost: $379.8@répare one Medicaicbst report and

file it via the MITS web portal or other elechic means designated by the Department of
Medicaid.

The Department of Medicaid estimates it walke a provider's aftoey approximately 1
hour at the rate of approximately $250.00 Ipeur (total estimated cost: $250.00) to
prepare and submit one written requesta cost report filing extension.

The Department of Medicaid cannot estimidwe cost of compliance to facilities
regarding the $2.00 per patient day late filagdy because the Department of Medicaid
does not know how many facilities will file lab®st reports and incur late file penalties.

The Department of Medicaid estimates it vidlke a facility's accountant approximately 2
hours at the rate of approximately $25.32 lpaur (total estimated cost: $50.64) to
prepare and submit documentation and infttiam requested by the Department of
Medicaid, and to submit any information tlaeility believes supps its reported costs
after the Department of Mezhid notifies the facility of any costs preliminarily
determined by a desk review not to be allowable.

The Department of Medicaid estimates it walke a facility's accountant approximately 8
hours at the rate of approximately $25.32 lpaur (total estimated cost: $202.56) to
prepare and submit one revised cost report.

The Department of Medicaid estimates it vidlke a provider's attney approximately 2
hours at the rate of approximately $250.00hmzur (total estimated cost: $500.00) to
prepare a rate reconsideration. The Departroektedicaid further estimates it will take
a provider's accountant approximately 8 hairthe rate of approximately $25.32 per
hour (total estimated cost: $202.56)assist in the preparation the rate reconsideration.
The Department of Medicaid therefore estiesat will cost a total of approximately
$702.56 to prepare and submit aate reconsideration.
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The Department of Medicaid estimates it walke a provider's accountant approximately
8 hours at the rate of approximately $25382 hour (total estimated cost: $202.56) to
prepare and submit one amended cost report.

The Department of Medicaidtésates it will take a providéy office staff approximately
1 hour at the rate of approximately $12.50 Ipeur (total estimated cost: $12.50) to
identify all known related parties.

The Department of Medicaidtasates it will take a providér office staff approximately

1 hour at the rate of approximately $12.50 Ipeur (total estimated cost: $12.50) to
provide upon request all contta in effect during the costport period for which the
cost of the service from any individual @rganization is $10,000 or more in a 12-month
period.

5160-3-42.1

b.) Nursing facility providersust file cost reports as required in OAC rules 5160-3-20
and 5160-3-42 using software that is availairidhe Department of Medicaid website at
least sixty days before the due date of thet oeport for each cost reporting period via the
Medicaid Information Technology System (MBYweb portal or other electronic means
designated by the Department.

c.) The Department of Medicaid estimatiesill take a nursing facility provider's
accountant approximately 15 hours at the ohi@pproximately $25.32 per hour (total
estimated cost: $379.80) to prepare and fileMadicaid nursing facity cost report via
the MITS web portal.

15.Why did the Agency determine that the regulabry intent justifies the adverse impact to
the regulated business community?

5160-3-20

The adverse impact to nursing facilities and state operated ICFs-IID associated with this rule
is justified because thislriamplifies ORC section 5165.10, which requires nursing facility
and ICF-IID providers to file annual cospiats for each facility tey own/operate that
participates in the Medicaid program. It sietigh provisions that & not contained in the

Revised Code such as filing deadlines and extensions, late filkiggrend submission of
revised and amended cost rdpdhat are important to the efficient and effective

administration of the Medicaid program andhe business operations of nursing facility
providers.
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5160-3-42.1

The adverse impact to nursing fatodls associated with this rutejustified because this rule
helps ensure the efficient filing of Medicaidst reports for approxiately 960 Ohio nursing
facilities.

Requlatory Flexibility

16.

17.

18.

Does the regulation provide any exemptioner alternative means of compliance for
small businesses? Please explain.

No. The provisions in these rules are the stomall nursing facilityand state operated ICF-
lID providers regardless dfie size of the facility.

How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and firsttime offenders) into implementation of the
regulation?

ORC section 119.14 is not applitalo these regulations besmithese regulations do not
impose any fines or penalties for paperwaiiations as defined in ORC section 119.14.

What resources are available to assist small businesses with compliance of the
regulation?

Providers in need of assistanmay contact the DepartmeritMedicaid, Bureau of Long
Term Care Services ai@upports at (614) 466-6742.

77 SOUTH HIGH STREET | 30TH FLOOR | COLUMBUS, OHIO 43215-6117
CSIOhio@governor.ohio.gov




