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Regulatory Intent  
1. Please briefly describe the draft regulation s in plain language.   

Please include the key provisions of the regulation as well as any proposed 
amendments.  
 

COMPLY WITH FEDERAL MANDATES: The Ohio Department of Aging (ODA) proposes to implement 
requirements in its rules for providers to comply with ODM’s proposed new community-characteristics rule 
and for programs and providers to comply with ODM’s proposed new person-centered planning rule. For 
more information, see ODA’s response to BIA question #5. 
 
COMMON SENSE AMENDMENTS: ODA proposes to make several common-sense amendments. For more 
information, see ODA’s response to BIA question #5. 

 
SYSTEMATIC UPDATES: ODA proposes to make non-substantive updates to the rules as part of a strategy 
to systematically update the terminology and references in all ODA rules. For more information, please review 
Appendix A. 
 
This rule project involves 10 original rule filings (4 filings for rules to rescind, 4 filings for new rules, and 2 
filings for adult day service rules to amend).1  

 
 

2. Please list the Ohio statute authorizing the Agency to adopt this regulation.  
 

ORC§§ 173.01, 173.02, 173.391, 173.52, 173.522, 173.54, and 173.543. 
 
 

3. Does the regulation implement a federal requirement?  Is the proposed regulation 
being adopted or amended to enable the state to obtain or maintain approval to 
administer and enforce a federal law or to participate in a federal program?  
If yes, please briefly explain the source and substance of the federal r equirement.  

 
42 C.F.R. Part 441 (Oct, 2015), which regulates home and community-based settings. Within that part, 42 
C.F.R. 441.540 (Oct., 2015) regulates the person-centered planning process. 

 
 
4. If the regulation includes provisions not specifically required by the federal 

government, please explain the rationale for exceeding the federal requirement.  
 

ODA is complying with federal mandates. ODA is not exceeding its federally-authorized regulatory scope of 
authority. 
 

  

                                                           
1 The Legislative Service Commission requires state agencies to rescind rules and replace them with new rules if the agency would have 
otherwise proposed amending 50% or more of the rule’s words. Thus, to replace 1 rule, the agency must make 2 original rule filings with 
the Joint Committee on Agency Rule Review: 1 for the rescission and 1 for the new. 

http://codes.ohio.gov/orc/173.01
http://codes.ohio.gov/orc/173.02
http://codes.ohio.gov/orc/173.391
http://codes.ohio.gov/orc/173.52v1
http://codes.ohio.gov/orc/173.522
http://codes.ohio.gov/orc/173.54
http://codes.ohio.gov/orc/173.543
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5. What is the public purpose for th is regulation (i.e., why does the Agency feel that 
there needs to be any regulation in this area at all)?  
 

Below, ODA lists 3 primary purposes for this project: 
 

• FEDERAL MANDATES: ODA’s purpose for proposing to require compliance with ODM’s proposed 
new community-characteristics rule2 and new person-centered planning rule3 is to comply with 
federal rules. 
 

a. The proposed language regarding community characteristics is found in OAC173-39-02. 
 

b. The proposed language regarding person-centered planning appears in the definitions for 
“service plan” in OAC 173-38-01, 173-39-01, 173-40-01, 173-42-01, and 173-51-01. 

 
• COMMON SENSE AMENDMENTS: ODA’s purpose for common-sense amendments is to keep pace 

with the changing legal and cultural environment for the long-term care industry and to eliminate 
unnecessary regulations. 

 
a. Code of Ethics (add to): ODA proposes to amend the requirements for providers’ ethics 

policies to stay relevant to today’s technology—especially to address the problem caused by 
staph posting improper photos of elders on social media.4 The proposed amendments 
include the following: 
 

i. Smart Phones: An expansion of the prohibition against distracting activities while 
providing goods and services from against watching television or playing computer 
or video games to a prohibition against doing these activities on a phone (i.e., a 
“smart phone”). 
 

ii. Social Media: An expansion of the prohibition against behavior that causes, or may 
cause, physical, verbal, mental, or emotional distress or abuse to an individual to a 
prohibition that includes publishing any manner of photos of an individual on social 
media websites without the individual’s written consent. 
 

iii. Conflict of Interest: An expansion of the prohibition on being both a paid caregiver 
and a designated decision maker for an individual in any capacity involving a 
declaration for mental health treatment, power of attorney, durable power of 
attorney, guardianship, or authorized representative. The expanded prohibition 
would prohibit performing the same actions, not just being designated to perform 
them. 

 

                                                           
2 For more information, please review (1) ODM’s proposed new OAC5160-44-01 and its corresponding business impact analysis (BIA); 
(2) Centers for Medicare & Medicaid Services. 2014 HCBS Final Rule. Slideshow presented at HCBS Conference. Sept 2015. 
3 For more information, please review ODM’s proposed new OAC5160-44-02 and its corresponding BIA. 
4 Charles Ornstein. Nursing Home Workers Share Explicit Photos of Residents on Snapchat. ProPublica. Dec 21, 2015. 
www.propublica.org Accessed on Mar 25, 2016. 



Business Impact Analysis 

 

 

4 of 11 

 

b. Code of Ethics (remove from): ODA proposes to amend a requirement for providers’ ethics 
policies to eliminate an unnecessary regulation. The prohibition on taking the individual to the 
provider’s place of business makes no sense if the care setting is the place of business (e.g., 
an adult day center). 
 

c. “Job Experience”: ODA proposes to rewrite the “job experience” requirement for agency 
providers. A provider made an inquiry about a requirement in the rule that a provider is 
required to work for 3 months without pay. The provider was referring to this paragraph. The 
rule did not then, nor does now, contain such a requirement. Nevertheless, ODA is rewriting 
the requirement to move “at least three months of experience” to the beginning of the 
requirement to emphasize that this is a requirement for previous “job experience.” In doing 
so, ODA is not changing the requirement. 
 

d. Criminal Records Checks: 
 

i. Sealed Records: ODA proposes to add language to paragraphs that highlight the 
requirement to conduct background checks. This proposed new language would 
unveil a more difficult-to-find requirement in ORC§109.572 for BCII to open sealed 
criminal records (if any) when a person requests a criminal records check under 
ORC§173.38. This amendment would not change background check laws. It would 
merely unveil a more difficult-to-find requirement. 

 
ii. Assisted Living: ODA proposes to remove the language that requires assisted-

living providers to comply with the background check requirement in OAC§173.38 
because current law now exempts those providers from that section. 

 
e. Training: ODA proposes to change the requirement to participant in ODA’s (or its designee’s 

provider training sessions to a requirement to participate in ODA’s (or its designee’s) free 
provider training sessions. 
 

f. Hiring Practices: ODA proposes to delete the requirement to for non-agency providers to 
comply with federal non-discrimination laws when hiring, because, by definition, a non-
agency provider has no employees. 
 

g. Assisted Living: ODA proposes to delete the requirement that assisted living providers only 
provide services to individuals in the Assisted Living Program. ODA does has not been 
expecting, and does not now expect, any assisted living facility to refuse to serve individuals 
who are not enrolled in the Assisted Living Program in order to serve even 1 individual in the 
Program. 
 

• SYSTEMATIC UPDATES: This should keep ODA’s rules accurate and relevant. Please review 
Appendix A for more information.  

  

http://codes.ohio.gov/orc/109.572
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6. How will the Agency measure the success of this regulation in terms of outputs 
and/or outcomes?  
 

For the Assisted Living and PASSPORT Programs, ODA monitors its designees and ODA and ODA’s 
designees monitor providers for compliance according to OAC173-39-04. 
 

Development of the Regulation  
7. Please list the stakeholders included by the Agency in the development or initial 

review of the draft regulation.   
If applicable, please include the date and medium by which the stakeholders were 
initially contacted.  
 

ODA participated in a legislature-created stakeholder workgroup: §323.235 of Am. Sub. H.B. No. 59 (130th 
G.A.) created the Nursing Facility Distinct Part Advisory Workgroup in which providers joined legislators and 
state agencies, including ODA and ODM, to work on developing a compliance plan to respond to the federal 
mandates on community characteristics.  
 
ODA also participated in stakeholder groups hosted by the Governor’s Office of Health Transformation 
(OHT). OHT solicited comments from by public by hosting 2 public hearings on January 7 and 15, 2015 and 
by inviting email comments.5 
 
On March 11, 2016, the Ohio Assisted Living Association made an inquiry regarding sealed-records 
requirements in statutes or rules that regulate ODA-administered programs. 
 
On March 17, 2016, ODA polled an assisted living provider and 3 provider associations that represent 
assisted living on the following questions: 
 

Next week, ODA may begin an online public-comment period for various rules and we’re soliciting some early input from 
associations that represent assisted living. Let us know if you have thoughts on any of the topics below that may affect your 
clients: 
 

• Remove requirement in OAC173-39-02 for ODA-certified assisted living providers to comply with OAC Chapter 173-
9 because assisted-living providers are no longer subject to ORC§173.38, which is the basis for OAC Chapter 173-
9. 
 

•  Add the following helpful statement to OAC173-39-02 and 173-9-04: Division (B)(1) of section 109.572 of the Revised 
Code requires the bureau of criminal identification and investigation to include sealed criminal records in its criminal records 
reports for criminal records checks conducted under section 173.38 of the Revised Code. This would not create a new 
requirement. Instead, it would unveil a difficult to locate requirement. This would not apply to assisted living 
providers. However, assisted living providers have been asking for the source of requirement to open sealed 
records. Perhaps, this would be a wise request for ODH to add to their rules on criminal records checks. 

 

• Add this requirement to OAC173-39-02: The provider shall not provide services to individuals in provider-owned or provider-
controlled settings unless the settings meet the home and community-based setting characteristics set forth in rule 5160-44-01 of 
the Administrative Code. Rather than creating a duplicate rule to comply with the new federal rules, ODA proposes to 
require compliance with ODM’s proposed new rule on community characteristics. 

                                                           
5
 Governor’s Office of Health Transformation. Ohio’s Draft Plan to Comply with New Federal Home and Community Based 

Services Requirements and the accompanying document Questions and Answers. Dec 15, 2014. 
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• Define “service plan” in many rules to include person-centered planning as set forth in rule 5160-44-02 of the 
Administrative Code. Again, rather than creating a duplicate rule to comply with the new federal rules, ODA 
proposes to require compliance with ODM’s proposed new rule on person-centered planning. 

 

• Change the requirement in OAC173-39-02 for providers to participate in ODA’s mandatory provider training 
sessions, to a requirement to participate in ODA’s mandatory free provider training sessions. 

 

• [This point pertained to another forthcoming rule project.] 
 

• Update OAC Chapter 173-51 (state-funded component of the Assisted Living Program) to use the new references to 
ODM statutes, ODM forms, etc. (These rules may have a comment period in the summer instead of next week.) 

 
On March 17, 2016, ODA polled 7 providers who aren’t assisted-living providers and 2 provider associations 
on the following questions: 
 

Next week, ODA may begin an online public-comment period for various rules and we’re soliciting some early input from 
providers and provider associations. Let us know if you have thoughts on any of the proposals below; 
 

• Remove the prohibition in OAC173-39-02 against taking individuals to the provider’s place of business if the place of 
business is the care setting (e.g., an adult day center). 
 

• To the ethics language in OAC173-39-02 for agency, non-agency, and participant-directed providers, add 
prohibitions on (1) non-care-related socialization through video (e.g., Skype), (2) publishing any manner of photos of 
the individual on social media websites, and (3) making decisions for the individual in any capacity involving a 
declaration for mental health treatment, power of attorney,.... Regarding (3): The current language only prohibits 
being designated to make decisions. 

 
• Rewrite the requirement for 3 months of “job experience” before an agency provider may be certified without making 

any new requirements of providers. The goal is to emphasize that the requirement is about job experience. The Ohio 
Secretary of State’s office assisted with a proposed rewrite. We may use the language below: 

 

At the point of application, the provider shall have at least three month of experience doing all of the following: 

(i) The provider has been providing the specific goods and services for which it seeks certification from 
ODA to provide to at least two Ohio adults in the community. 

(ii) The provider has been providing the goods and services in paragraph (i) of the rule as a business 
entity with an active registration from the Ohio secretary of state. 

(iii) The provider was paid for providing the goods and services in paragraph (i) of the rule. 
 

• Change the requirement in OAC173-39-02 for providers to participate in ODA’s mandatory provider training 
sessions, to a requirement to participate in ODA’s mandatory free provider training sessions. 
 

• Eliminate the requirement in OAC173-39-02 for non-agency providers to follow federal employment rules. By 
definition, a non-agency provider is self-employed and may not hire a person. If a non-agency provider hired a 
person, it would become an agency provider and need to be certified in that manner. 

 

• [This point pertained to another forthcoming rule project.]. 
 

• [This point pertained to another forthcoming rule project.] 
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• Add the following helpful statement to OAC173-39-02, [another rule project], and [another rule project]: Division 
(B)(1) of section 109.572 of the Revised Code requires the bureau of criminal identification and investigation to 
include sealed criminal records in its criminal records reports for criminal records checks conducted under section 
173.38 of the Revised Code. This would not create a new requirement. Instead, it would unveil a difficult to locate 
requirement.  

 

• Add this requirement to OAC173-39-02: The provider shall not provide services to individuals in provider-owned or 
provider-controlled settings unless the settings meet the home and community-based setting characteristics set forth 
in rule 5160-44-01 of the Administrative Code. Rather than creating a duplicate rule to comply with the new federal 
rules, ODA proposes to require compliance with ODM’s proposed new rule on community characteristics. 

 

• Define “service plan” in many rules to include person-centered planning as set forth in rule 5160-44-02 of the 
Administrative Code. Again, rather than creating a duplicate rule to comply with the new federal rules, ODA 
proposes to require compliance with ODM’s proposed new rule on person-centered planning. 

 

From March 25, 2016 to April 10, 2016, ODA conducted an online public-comment period to gather further 
input. 
 

8. What input was provided by the stakeholders, and how did that input affect the 
draft regulation being proposed by the Agency?  
 

The inquiry from the Ohio Assisted Living Assn. convinced ODA to add helpful language to ODA’s rules that 
would not require or regulate sealed records, but would highlight the difficult-to-locate law on sealed records 
in OAC§109.572. 
 
Senior Resource Connection was the only party to respond to ODA’s March 17 requests for input. For more 
information, please see ODA’s response to BIA question #10. 
 
During ODA’s online public-comment period, 1 of ODA’s designees (AAA5) and an association representing 
ODA’s designees (O4A) submitted a combined 7 comments on the rule proposals. Although ODA received 
no other comments, ODA is aware that others reviewed the rules. For the March portion of the comment 
period,6 ODA’s web traffic analysis shows that 84 people accessed the proposed new version of OAC173-39-
02 97 times. This compares to 174 people checking the current version of the same rule 207 times. However, 
most of those who accessed the proposed new version of OAC173-39-02 left a comment upon the rule. For 
more information on the public comments and ODA’s responses to those comments, please review Appendix 
B to this BIA. 
 
In response to the comments, ODA determined that it would offer technical assistance to its designees 
regarding the determination of which providers are agency providers and which are non-agency providers. 
 
Additionally, in the following 2 rules, ODA made a total of 3 changes before filing the rules with JCARR: 
 

• POST-COMMENT-PERIOD REVISIONS to OAC173-39-01: ODA included hospitalizations and 
emergency department visits as examples of “significant changes” that could result in not receiving 
goods or services for 30 days. This change would not alter the adverse impact upon providers. 
 

• POST-COMMENT-PERIOD REVISION to OAC173-39-02:  

                                                           
6 At the time of printing, ODA did not yet have web traffic analysis for April 1 to April 10, 2016. Those would have represented the portion 
of the online public-comment period occurring in April. 
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o ODA deleted explicit requirements to include hospitalizations and emergency department 

visits as significant changes because ODA simplified the matter by amending the definition of 
“significant change” in OAC173-39-01. This change would not alter the adverse impact upon 
providers. 
 

o ODA will clarify that payment rates for consumer-directed individual providers are negotiated 
between the consumer and the individual, but that ODA’s designees are required to record 
the negotiated rate in the certification agreement. This change would not alter the adverse 
impact upon providers. 

 
 
9. What scientific data was used to develop the rule or  the measurable outcomes of 

the rule?  How does this data support the regulation being proposed?  
 

This rule project is not based upon scientific reports. 
 

 
10. What alternative regulations (or specific provisions within the regulation) di d the 

Agency consider, and why did it determine that these alternatives were not 
appropriate?  If none, why didn’t the Agency consider regulatory alternatives?  
 

ODA considered a total ban on publishing photos of individuals on social media. However, the input from 
Senior Resource Connection, a Dayton-area provider, reminded ODA that providers use social media in good 
ways to promote the services that they offer to individuals. Therefore, ODA has altered its proposal to ban 
publishing photos of individuals on social media unless the provider has obtained the written consent of the 
individual. 
 

 
11. Did the Agency specifically consider a performance -based regulation? Please 

explain.  
Performance -based regulations define the required outcome, but don’t dictate the 
process the regulated stakeholders must use to achieve compliance.  
 
Rules that regulate the Assisted Living and PASSPORT Programs are not inherently performance-based 
regulations. However, the programs have a de facto performance-based component. 42 C.F.R. 431.51 
authorizes any individual enrolled in the PASSPORT Program the freedom to choose to any willing and 
qualified provider to provide his or her goods or services. Thus, a high-performing provider t will see greater 
numbers of individuals requesting its goods and services. 
 
 

12. What measures did the Agency take to ensure that this regulation does not 
duplicate an existing Ohio regulation?   
 
ODA reviewed its rules to ensure that it doesn’t duplicate regulations. 
 

 



Business Impact Analysis 

 

 

9 of 11 

 

13. Please describe the Agency’s plan for implementation of the regulation, including 
any measures to ensure that the regulation is applied consistently and predictably 
for the regulated community.  
 
ODA publishes all proposed and currently-effective rules in the Online Rules Library on ODA’s website. 
Before a rule takes effect, ODA publishes the soon-to-be-effective rule in the Rules Library. Then, to any 
subscriber of our rule-notification service, ODA emails a notice that the soon-to-be-effective rule is published. 
 
Any person may subscribe to receive email notifications of soon-to-be-effective ODA rules. 
 
As previously stated in the BIA, ODA monitors its designees for compliance. Additionally, ODA (and its 
designees) monitor providers for compliance. 
 

 
Adverse Impact to Business  
14. Provide a summary of the estimated cost of compliance with the rule.  Specifically, 

please do the following:  
 

a. Identify the scope of the impacted business community;  
 

OAC173-39-01 and 173-39-02 regulate every ODA-certified provider. 
 
OAC 173-38-01, 173-40-01, 173-42-01, and 17-51-01 do not regulate providers or any other Ohio 
businesses. 
 

 
b. Identify the nature of the adverse impact (e.g., license fees, fines, employer 

time for compliance); and  
 

OAC 173-38-01, 173-39-01, 173-40-01, 173-42-01, and 173-51-01 merely define terms and create 
no adverse impact. These rules also contain definitions for “service plan” that references proposed 
new OAC5160-44-02. For more information on the adverse impact of rule OAC5160-44-02, please 
review ODM’s recent BIA for that rule. 
 
OAC173-39-02 lists requirements for every ODA-certified provider. The requirements include the 
following: 
 

• Service-provision requirements including reporting significant changes to ODA, reporting 
planned cessation of services to ODA, adopting staff ethics policies, and providing services 
to individuals in settings meeting the home and community-based setting characteristics set 
forth in proposed new OAC5160-44-01. ODA’s proposed changes to the ethics policies 
would not create a new or increased adverse impact. Because the practices being banned 
could lead to lawsuits or criminal proceedings, providers may save money by implementing 
them. For more information on the adverse impact of rule OAC5160-44-01, please see 
ODM’s recent BIA for that rule. 
 

http://aging.ohio.gov/information/rules/default.aspx
http://aging.ohio.gov/subscribe/
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• Consumer safety: ODA is not proposing to make substantive changes to these 
requirements. The current requirements involve documenting incidents; reporting any abuse, 
neglect, or exploitation; and maintaining commercial liability insurance and insurance 
coverage for loss due to theft or property damage caused by the provider or provider’s staff 
members. 

 

• Confidentiality: ODA is not proposing to make substantive amendments to these 
requirements. The requirements don’t require any expenses. 

 

• Provider qualifications: ODA is proposing make a helpful rewrite of the “job experience” 
language and sealed records language. This should prevent any provider from being 
confused by what is in (or not in) the current rule language. ODA is also indicating that it’s 
mandatory provider training sessions are free. Non-agency providers would no longer need 
to comply with federal hiring non-discrimination requirements because non-agency providers 
don’t hire employees. Assisted Living providers would not need to comply with ORC173.38 
and would be permitted to serve consumers who are not enrolled in the Assisted Living 
Program if ODA certifies them to provide services to people in that program. These items do 
not increase adverse impact and may even reduce adverse impact. 

 

• Monitoring: ODA is not proposing to make substantive amendments to these requirements. 
The requirements don’t require any expenses. 

 
 

c. Quantify the expected adverse impact from the regulation.  
The adverse impact can be quantified in terms of dollars, hours to comply, or 
other factors; and may be estimated for the entire regulated population or for 
a “representative business.” Please include the source for your 
information/estimated impact.  

 
The regulatory features of Ohio’s plan to comply with federal rules is contained in those 2 proposed 
new ODM rules: OAC 5160-44-01 and 5160-44-02. For more information on the adverse impact of 
complying with those rules, please review ODM’s recent BIA for those rules. Additional sources may 
provide helpful analyses.7 
 
ODA’s proposed amendments to the rules in this package would not increase adverse impact, In fact, 
the reduced regulatory burden and prevention of activities that could cause lawsuits may reduce 
adverse impact. 
 
 

  

                                                           
7 (1) Maureen M. Corcoran. “Analysis of Final Regulations Regarding the Definition of HCBS Settings and the Ohio Medicaid Assisted 
Living Waiver Program.” Memo to Jean Thompson. Jun 23, 2014. (2) National Association of States United for Aging and Disabilities. 
Medicaid HCBS Settings Regulations and Adult Services. Apr, 2015. (3) Centers for Medicare and Medicaid Services. Questions and 
Answers – 1915(i) State Plan Home and Community-Based Services, 5-Year Period for Waivers, Provider Payment Reassignment, 
Setting Requirements for Community First Choice, and 1915(c) Home and Community-Based Services Waivers – CMS 2249-F and 
2296-F. May 7, 2012. 
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15. Why did the Agency determine that the regulatory intent justifies the adverse 
impact to the regulated business community?  
 
ODA is obligated to cooperate with ODM to implement a requirement for ODA-certified providers to comply 
with ODM’s OAC 5160-44-01 and 5160-44-02. Because ODA is not proposing to adopt requirements in 
addition to those being proposed by ODM, ODA is not creating any adverse impact except that caused by 
OAC 5160-44-01 and 5160-44-02. 
 
Although providers may save money by implementing the amended staff ethics policy requirements, no 
requirements for that policy would increase adverse impact. 
 

 
Regulatory Flexibility  
16. Does the regulation provide any exemptions or alternative means of compliance for 

small businesses?  Please explain.  
 

ODA’s rules treat all providers the same, regardless of their size. 
 
ORC§173.391 does not authorize ODA to adopt rules that create different regulations based upon the size of 
a provider’s workforce. 
 
Additionally, most providers of long-term care services are small businesses. 
 
 

17. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 
penalties for paperwork violations and first -time offenders) into implementation of 
the regulation?  
 
ORC§119.14 establishes the exemption for small businesses from penalties for first-time paperwork 
violations.  
 
 

18. What resources are available to assist small businesses with compliance of the 
regulation?  

 
ODA and its designees are available to answer providers’ requests for technical assistance—regardless of 
the number of size of a provider’s business. As stated in #16, for both programs, ODA’s rules treat nutrition 
providers the same, regardless of their size.  
 
ODA maintains an online rules library to allow providers to find the rules that regulate them. Providers may 
access the online library 24 hours per day, 365 days per year.  
 
Additionally, any person may contact Tom Simmons, ODA’s policy development manager, with questions 
about the rules. 

 

http://codes.ohio.gov/orc/119.14
http://aging.ohio.gov/information/rules/default.aspx
mailto:rules@age.ohio.gov
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Choices: ODA proposes to delete all references to the now-defunct Choices Program. 
 
Compliance Reviews: ODA proposes to use  
“compliance reviews” refer to the reviews in OAC173-39-04. The term would have the same meaning as “audit 
or structural compliance review” in ORC§173.391 and “provider structural compliance review” in the current 
version of OAC173-39-04. Using a general term minimizes the potential for interpreting that OAC173-39-04 
only applies to specific types of compliance reviews.  
 
Days + Deadlines: Unless the context indicates otherwise, ODA proposes to consider a day to be a 24-hour 
period that begins and ends at Midnight.1 The term would not require the modifier “calendar” to differentiate a 
day from a business day. 
 
Additionally, ODA proposes to refrain from using “business day” because the term could be interpreted to mean 
weekdays, weekdays-minus weekday holidays, days not on vacations (i.e., “holidays”), etc. Additionally, 
“holidays” could be interpreted to mean major holidays, government holidays, vacations, etc.  
 
ODA proposes to use the following terminology because (1) it accounts for deadlines that would occur on a day 
other than a business day, (2) would not be prone to misinterpretation by adversarial interests, and (3) would 
create a statewide standard within ODA-administered programs: 
 

...no later than five days after X. If the fifth day falls on a weekend or legal holiday, as defined in section 1.14 of the 
Revised Code, the deadline is extended to the day that immediately follows the fifth day that is not on a weekend or 
a legal holiday. 

 
ODA proposes to denote deadlines with terms that would not allow 2 directions of days. For example, “within 
five days of X” could mean 5 days before or after X, or an 11-day period, while “no later than 5 days after X” 
only means 5 days after X.  
 
Disciplinary Actions: Although people sometimes refer to “sanctions,” ODA proposes to continue using 
“disciplinary actions” in its rules. “Disciplinary actions” is used in ORC§173.391 where it refers to the actions 
taken by ODA that involve hearings. Disciplinary actions are regulated by OAC173-39-05. “Non-disciplinary 
actions” refers to the actions taken by ODA in ORC§173.391 that do not involve hearings. Non-disciplinary 
actions are regulated by OAC173-39-05.1. 
 
Expired: ODA proposes to no longer use “expired” to refer to individuals who are deceased. Instead, ODA 
proposes to use “deceased.” 
 
Goods + Services: Meals and home medical equipment include service components (e.g., delivery) but are 
traditionally considered goods, not services. Therefore, ODA proposes to generally use “goods and services” 
when referring to goods and services but to use “services” when referring to only services.  
 
It is also verbose and unnecessary to insert “service” after the name of goods. It’s also verbose and 
unnecessary to insert “service” after the name of certain services (e.g., assisted living, chores, and personal 

                                            
1 If a rule would refer to a 24-hour period that would begin and end at a time other than Midnight, the term would be “twenty-four hour 
period.” 
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care). The same goes for inserting the word “service” before “requirements.” The requirements stand without 
the word “service.”  
 
Together, ODA’s proposal to use “goods and services” and to eliminate “service requirements” would prevent 
potential misconceptions that certain requirements would not apply to providers of goods without changing the 
meaning of any rule. 
 
For rules that only regulate a service, ODA would continue to use the word “service.” 
 
Includes: ODA proposes to continue using “includes” but not “includes, but is not limited to.” Both have the 
same meaning, but the latter is redundant.  
 
Individual: ODA proposes to replace “consumer” with “individual” in OAC Chapter 173-39 and for rules that 
regulate the state and Medicaid-funded components of the Assisted Living and PASSPORT Programs. These 
would be the exceptions: 
 

1. When referring to consumer-directed providers, ODA proposes to replace “consumer” with “participant.” 
 

2. When referring to person-centered planning, ODA proposes to use “person” where “consumer” would 
have been used if the term “consumer-centered planning” existed in the current rules. 

 
Legalisms: ODA proposes to minimize unnecessary legalisms in rule language, such as replacing “in 
accordance with” with “according to.” 
 
Medicaid-Provider Agreement: ODA proposes to use “Medicaid-provider agreement” to represent 
agreements between ODM and the provider. Compare to “AAA-provider agreement” and “certification 
agreement.” 
 
Minimum requirements: ODA proposes to continue replacing occurrences of “minimum requirements” with 
“requirements” because ODA is not authorized to adopt a rule that, in turn, authorizes extra-rule requirements 
that are not incorporated into the rule by reference and readily available to the general public free of charge. 
 
ODA’s designee: In 2015, ODA adopted a new version of OAC173-39-01 that included a new definition for 
“ODA’s designee.” In the BIA for the rule project,2 ODA explained the following: 
 

In rule 173-39-01 of the Administrative Code, ODA proposes to redefine the term “ODA’s designee” in a way that would allow the 
13 current PASSPORT administrative agencies to continue to be designees, but that also allows ODA to designate another entity 
if necessary. The current definition says the following: 
 

"ODA's designee” has the same meaning as "PASSPORT administrative agency" in section 173.42 of the Revised Code. 
The current PASSPORT administrative agencies are the area agencies on aging that ODA lists in rule 173-2-04 of the 
Administrative Code plus "Catholic Social Services of the Miami Valley." 

 
ODA proposes for the new definition to say the following: 
 

                                            
2 Ohio Dept. of Aging. ODA Provider Certification: Terminology. Business Impact Analysis. Revised, Sept 10, 2015. Pg. 2. 
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“ODA's designee” is an entity to which ODA delegates one or more of its administrative duties. ODA's current designees 
include the area agencies on aging that ODA lists in rule 173-2-04 of the Administrative Code and "Catholic Social Services 
of the Miami Valley." 

 
In the same BIA, ODA also explained the following:3  
 

If ODA wanted to designate another entity to perform administrative duties, the adverse impact would be 
the entity that ODA didn’t designate for to perform these duties. If ODA uses free and open competition to 
choose the “designee,” the adverse impact would be the result of submitting a bid that was not the 
winning bid. 

 
ODA proposes to continue using “ODA’s designee” in this manner. 
 
Instead of using the phrase “ODA (or ODA’s designee),” ODA may use “ODA (or its designee).” 
 
Ohio Administrative Code + Ohio Revised Code Citations: §5.2.1 of the Legislative Service Commission’s 
(LSC’s) Rule Drafting Manual requires state agencies to make citations to these bodies of law use the following 
formulas: “rule 123-4-56 of the Administrative Code” and “section 123.45 of the Revised Code.”4 However, to 
make the BIA and related documents shorter and easier to read, ODA proposes to use the following unofficial 
citation formulas in the BIA and related non-rule documents: “OAC123-4-56” and “ORC§123.45.” 
 
Participant-directed: ODA proposes to use “participant-directed” instead of “consumer-directed.” This would 
be an exception to the ODA’s proposal to change occurrences “consumer” to “individual.” Otherwise, 
“consumer-directed individual provider” would become “individual-directed individual provider.” The latter term 
could be mistaken for a self-employed (i.e., non-agency) provider. 
 
Pay: ODA proposes to use forms of “pay” (e.g., “payment”) instead of forms of “reimburse” (e.g., 
“reimbursement”). ODA5 and ODM6 have proposed or made similar changes to other rules. 
 
Policies and Procedures: ODA proposes to consistently use “policies” and not “policies and procedures,” 
because a required procedure would be a policy. Therefore, “and procedures” is redundant. 
 
Provide: ODA proposes to use the verb “provide” instead of “furnish,” “deliver,” “serve,” etc.  
 
Provider: Because all of OAC Chapter 173-39 is about ODA provider certification and because each rule 
begins by requiring ODA-certified providers to comply, there is no need to use “certified” or “ODA-certified” 
before “provider” in the rest of each rule’s text. This reduces verbosity. 
 
When describing the relationship between a provider and a government authority, ODA proposes to 
consistently use the following terms throughout OAC Chapter 173-39: 
 

• Licensure is a matter between (1) a provider/provider’s employee who requires a license to practice a 
profession in Ohio and the state’s licensing board or agency or (2) a facility (e.g., a residential care 
facility) that requires a license to operate in Ohio and the state’s licensing board or agency. Although 

                                            
3 Id. Pg. 10. 
4 ORC§1.01 allows LSC to draft legislation using “R.C.” 
5 Ohio Dept. of Aging. Nutrition Rules. Business Impact Analysis. Revised, Dec 31, 2015. 
6 Ohio Dept. of Medicaid. Modifications to Administrative Rules 5160-4-12 and 5160-4-13. (MHTL 3334-14-XX) Undated. 
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ODA is not a licensing board or agency, to obtain ODA’s certification, a provider shall have all licenses 
required by state law. 
  

• “ODA provider certification” and “certification” refer to ODA’s certification of providers. This is the 
primary topic of OAC Chapter 173-39. 

 
• “Current, valid Ohio Medicaid provider agreement” or “agreement” is an agreement between a provider 

and the Ohio Dept. of Medicaid to obtain a Medicaid provider number. The number is necessary for 
billing for the goods and services provided to individuals enrolled in the Assisted Living or PASSPORT 
Programs. 

 
• “Contract” is an agreement between a provider and ODA’s designee that establishes the rates of 

payment for each job, item (i.e., “good”), or unit of service.7 
 
Requirements: ODA proposes to use “requirements” instead of “criteria” because the singular form of “criteria” 
is “criterion.” Most readers would not know the meaning of “criterion.” Fortunately, the single form of 
“requirements” is simply “requirement.” 
 
ODA proposes to use “requirements” instead of “conditions” because “conditions” is a term more associated 
with weather (e.g., weather conditions) than provider qualifications. Thus, references to “conditions of 
participation” in OAC173-39-02 become references to the “requirements” in OAC173-39-02. 
 
Together, using “requirements” instead of “criteria” or “conditions” would offer consistent terminology for 
readers of ODA’s rules. 
 
Service plan: ODA proposes to amend the definitions of “service plan” to say that the term includes “person-
centered planning” conducted according to OAC5160-44-02. 
 
Shall: §5.8.3 of the LSC’s Rule Drafting Manual requires state agencies to make requirements of providers with 
the term “shall,” not “must.” 
 
Waiver Services: ODA proposes to eliminate “waiver” as it appears before “services” in rules. ODA requires 
providers to comply with OAC Chapter 173-39 when they are providing goods and services to individuals 
enrolled in both the State-funded and Medicaid-funded components of the PASSPORT and Assisted Living 
Programs. Thus not all services are authorized by Medicaid waivers.  
 

Composition Standards 
 
Rule Titles: Chapters of the Ohio Administrative Code do not have official titles. Publishers assign their own 
titles to chapters. Over the years, ODA has inserted helpful cross-references in its rules when it seemed helpful 
to let the reader know that they may want to be reading another chapter of rules. Now, ODA is proposing to 
delete many of those cross references because it is systematically adding “Chapter title” language to each 
rule’s title. For example, ODA has 2 adult day service rules, each of which regulate on a different basis. 
Because ODA is proposing (in another rule project) to insert “Older Americans Act” in front of “Adult day 

                                            
7 See OAC5160-31-07. 
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service,” there is no need to refer any readers of the provider certification chapter (OAC Chapter 173-39) that a 
similar regulation exists. 
 
General First: ODA proposes to generally raise general topics before specific ones. 
 

• Bad example: Except as set forth in paragraph (B)(2) of the rule, the provider shall not X. 
• Good example: The provider shall not X, unless the provider is Y. 

 
Multi-Paragraph Run-On Sentences: ODA proposes to continue converting multi-paragraph run-on sentences 
into paragraphs that end in periods. 
 
References: ODA proposes to make as few references as possible within each rule and between rules. 
 
Paragraph Outline: For rules that regulate the provision of goods and services, ODA proposes to generally 
place paragraphs in the following order: 
 

(A) Definition of the good or service. 
(B) Eligibility of individual. 
(C) Requirements for providing the good or service. 

(1) General requirements. 
(2) Facility requirements. 
(3) Staffing levels. 
(4) Provider (staff) qualifications, including training. 
(5) Service verification. 

(D) Payment/Unit and Rates 
(E) Definitions specific to rule (i.e., a glossary). 

 
Most rules contain the text above in black. Rules that do not contain one or more of the blue paragraphs would 
be renumbered accordingly. 
 
Active Voice: ODA proposes to use the active voice (vs., the passive voice) whenever reasonable. 
 

• Passive example: The consumer shall be provided X. (Who is the responsible party?) 
• Active example: The provider shall provide X to the consumer. (The language clearly identifies the responsible party.) 
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OAC173-39-01 

ODA PROVIDER CERTIFICATION: INTRODUCTION AND DEFINITIONS 
COMMENT RECEIVED ODA’s RESPONSE 

“Provider” Definition 
 
OAC 173-39-01 has included additional information in the 
definition under “Provider” for the Non-agency provider. 
Previously the definition, and our understanding, was that a 
non-agency provider could enter into sub-contracts that 
would be acceptable if prior approval was obtained from the 
PAA. If this will no longer be permitted, we could lose a 
number of current MHM and Chore providers who rely on 
these sub-contractors to assist with specific and/or larger 
jobs. Additionally, it had been our understanding that if a 
husband and wife have a “family” business, this could be 
considered as self-employed. So, they could apply as a non-
agency provider. 
 
We would appreciate clarification on these two issues.  
 
Joyce Boling, Chief of Quality Management 
Ohio District 5 Area Agency on Aging (AAA5) 
 

 
 
The current and previous versions of the rule do not 
consider non-agency providers to be family businesses or 
providers who can sub-contract. 
 
Likewise, other also rules define “non-agency provider” and 
the similar term, “independent provider” also indicate self-
employment with no employees, whether by direct hiring or 
by sub-contracting. 
 
ODA will provide technical assistance to its designees on 
this matter. 
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OAC173-39-02 

ODA PROVIDER CERTIFICATION: REQUIREMENTS FOR EVERY PROVIDER 
COMMENT RECEIVED ODA’s RESPONSE 

(B)(1)(d)(i): Discontinuing services 
 
[This paragraph] allows an agency provider to terminate 
services to an individual who has been hospitalized without a 
30 day notice. This is problematic, especially when we have 
an individual hospitalized for a short stay. They will 
potentially return home without a provider if we are unable to 
quickly secure another provider. This situation is not much 
different than terminating services without notice for an 
individual currently in the community. I would advocate that 
ODA consider removing the exemption for the 30 day notice 
in the situations where an individual is hospitalized. If the 
individual goes to a NF, we would normally have more time 
to get new services in place, so we do not have the same 
concerns about the lack of notice for an individual placed in 
a NF. This same wording is present in section (C)(1)(d)(i) for 
non-agency providers but is not included as an exemption to 
the 30 day notice for consumer directed providers. Since 
CDIPs are required to give a 30 day notice in these 
circumstances, we feel that agency providers should have 
the same requirement. 
 
Ohio Association of Area Agencies on Aging (O4A) 
 

 
 
The 30-day notification requirement has been OAC173-39-
02 for agency, non-agency, and participant-directed 
providers since it was first adopted on March 31, 2006. 
During the time since its adoption, ODA has not received 
complaints from agency, non-agency, or participant-directed 
providers. Additionally, the requirement is in alignment with 
the Ohio Dept. of Medicaid’s requirement in OAC5160-45-
10. 

(B)(1)(e)(xi): Ethical standards: distracting activities 
 
Because this rule is a requirement for an “agency provider” it 
seems more appropriate that the work “provider” in the first 
line of this section should be “staff member” and the word 
“provider’s” in section (a) that follows should read, “staff 
member’s”.] 
  
Ohio Association of Area Agencies on Aging (O4A) 
 

 
 
The current and proposed new versions of OAC173-39-02 
make requirements for providers, not their staff members. In 
both the current and proposed new versions of OAC173-39-
02(B)(1)(e), ODA requires providers to adopt and 
implement ethical standards. It would be the job of the 
provider’s workers/staff members to comply with the 
provider’s standards. 
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OAC173-39-02 

ODA PROVIDER CERTIFICATION: REQUIREMENTS FOR EVERY PROVIDER 
COMMENT RECEIVED ODA’s RESPONSE 

(B)(1)(e)(xiv): Ethical standards: conflict of interest 
[Also, (C)(1)(e)(xiv), (D)(1)(d)(ix), and (F)(1)(e)(ix)] 
 
The sections … around prohibitions on workers having any 
type of decision making capacity is still unclear and perhaps 
ODA might choose to add more clarity here. The rule does 
not specify or make any differentiation between a “durable 
power of attorney” which might allow an individual some 
current decision making authority around a variety of topics 
as opposed to a “durable power of attorney for health care” 
which would only be activated if the individual is unable to 
make decisions for themselves and only allows authority 
specifically for health care decisions ( as we understand it). If 
ODA intends this section to include DPOAs for health care, 
they should specifically state that here.  
 
Also, because the rule states “durable power of attorney”, 
are we to infer that POAs that are not “durable” are exempt. 
 
Finally, if it is the state’s intent that direct service workers 
should not be involved with an individual in any decision 
making capacity, it might be clearer to add the words 
“decision making including…” Example, ..making decisions, 
or being designated to make decisions, for the individual in 
any capacity involving decision making including a 
declaration for mental health treatment, durable power of 
attorney…. In that case, we would interpret any type of POA 
as serving in a decision making capacity. 
  
Ohio Association of Area Agencies on Aging (O4A) 
 

 
 
 
ODA wants to further investigate this matter before 
considering any amendments to the rule. In the meantime, 
ODA plans to proceed with the filing of this rule so that the 
rule may take effect on—or as close to—July 1, 2016 as 
possible to comply with federal laws on defining which 
settings have community characteristics and what care is 
person-centered. ODA plans to review OAC173-39-02 
again in fall, 2016. ODA will incorporate your comment into 
that review. 

(D)(1)(b): Significant change reporting. 
 
[This paragraph] describes when a consumer directed 
provider is required to notify ODA’s designee of significant 
changes in condition. For the consumer directed individual 
providers, it is specifically noted that they notify the designee 
when an “individual was admitted to a hospital or visited an 
emergency room”. We support that this is a specific 
requirement in the rule but are questioning why it is not also 
specifically noted in the rule sections for agency or non-
agency providers as well as Assisted Living providers. We 
feel it is important that we are notified as soon as possible of 
all hospitalizations and ER visits. 
  
Ohio Association of Area Agencies on Aging (O4A) 
 

 
 
For simplicity and uniformity, in the version of OAC173-3-01 
that ODA files with JCARR, ODA will amend the definition 
of “significant change” to include hospitalization and 
emergency department visits as examples of significant 
changes. 
 
Because reporting significant changes would include 
reporting hospitalizations or emergency department visits 
that result in the individual not receiving services for 30 
days, there is no need to itemize hospitalizations and 
emergency department visits in the paragraphs of OAC173-
39-02 that regulate participant-directed providers. In the 
version of OAC173-39-02 that ODA files with JCARR, ODA 
will remove any language in significant-change reporting 
paragraphs that mention hospitalizations or emergency 
department visits. 
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OAC173-39-02 

ODA PROVIDER CERTIFICATION: REQUIREMENTS FOR EVERY PROVIDER 
COMMENT RECEIVED ODA’s RESPONSE 

(D)(6): Payment 
 
This section addresses Consumer Directed IPs. ODA is 
making significant changes to the wording in this section and 
the changes are not accurate with our current practice. One 
AAA confirmed with their provider department that they use 
a unit rate of $1 on the contracts for consumer directed IPs. 
Their actual hourly wage is then negotiated with the 
consumer and is not a set rate with ODA or the AAA. The 
FMS pays the CDIP the wage rate negotiated by the 
consumer and approved by the CM. We advocate that the 
wording should more clearly describe actual practice unless 
ODA is proposing to change how the rates/wages are 
determined for the CDIPs. The previous wording that ODA is 
changing was more accurate. CDIPs can serve more than 
one individual and can negotiate a different rate with each 
individual. 
  
Ohio Association of Area Agencies on Aging (O4A) 
 

 
 
In the version of OAC173-39-02(D)(6) that ODA files with 
JCARR, ODA will retain the language from the current-
version of the rule that says the payment rate is “negotiated 
between the provider and the individual,” but also say that 
ODA’s designee records the rate negotiated between the 
provider and the individual in the certification agreement. 
 
A proposed amendment to OAC173-39-01 would define 
“certification agreement” as an agreement between ODA’s 
designee and the provider. 
 

(E)(4): Assisted living providers: background checks 
 
Since current law now exempts Assisted Living providers 
from complying with a section of the background check 
requirement and ODA is proposing to delete that from OAC 
173-39-02(E)(4)(g), do ODA’s designees have authority to 
monitor the AL waiver providers for background check 
compliance as required by the Ohio Department of Health? 
  
Ohio Association of Area Agencies on Aging (O4A) 
 

 
 
On February 10, 2016, ODA distributed a notice to its 
designees addressing this topic. Here is the notice’s 
explanation of designee’s responsibilities: 
 

The Ohio Department of Aging (ODA) is responsible for 
the administration of the Assisted Living waiver in a 
manner consistent with federal waiver assurances. This 
responsibility includes the review of criminal record 
checks for all providers of community-based long term 
care services. … 
 
In consultation with ODH, it has been determined that 
Ohio Revised Code section 3721.121(E)(7) grants ODA 
the authority to review criminal records checks 
completed pursuant to RCF licensure requirements in 
ODA certified Assisted Living waiver facilities. 
Therefore, effective Monday, February 15, 2016, 
PASSPORT Administrative Agencies (PAAs) are to 
resume the practice of reviewing criminal record checks 
during structural compliance reviews for all Assisted 
Living Waiver providers. In these reviews, the PAA will 
determine the provider’s compliance with ODH’s 
criminal background rules found in OAC Chapter 3701-
13. Please note this review is not occurring on behalf of 
ODH as that agency will continue to monitor RCFs for 
compliance with the State’s licensure requirements. 
The PAAs role is to use this information as part of its 
routine monitoring of assisted living providers for 
compliance with ODA’s certification requirements.  
 
ODA and ODH criminal record check rules are different 
and include the following:  
ODH rule does not require criminal background checks 
for employees hired prior to 1/27/97 (3701-13-02).  
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OAC173-39-02 

ODA PROVIDER CERTIFICATION: REQUIREMENTS FOR EVERY PROVIDER 
COMMENT RECEIVED ODA’s RESPONSE 

• Criminal records check results must be received 
within 30 days of fingerprinting instead of 60 days 
(3701-13-04 (D)(01)). 

• ODH does not utilize Tier levels related to 
Disqualifying offenses (3701-13-04 (D)(02)).  

• ODH allows Personal Character Standards 
(3701-13-06).  

• The applicant log (Bureau of Criminal 
Identification and Investigation (BCII) log) has 
different required elements (3701-13-07 (D)). The 
following are required:  
o Name of applicant; 
o Application date; 
o Start date; 
o Criminal record request date; 
o Type of check (BCII/FBI); 
o BCII/FBI received date; 
o BCII completed date; 
o Were personal character standards used?; 
o Final disposition; 
o Conditional employment terminated.  
o ODH does not require criminal record re-

checks post-hire. 
o ODH does not require the 6 free database 

checks.  
 

… 
 
During each Assisted Living structural compliance 
review (SCR), as part of the conditions of participation 
evaluation, employee records will be checked for 
compliance with the ODH criminal record check 
requirements. This includes opening sealed envelopes 
with BCII information enclosed, reviewing the applicant 
log for completion and accuracy, and reviewing 
personal character standards. If any areas of deficiency 
are identified during review of the criminal records 
and/or deficiencies in the application of personal 
character standards, the PAA must provide technical 
assistance or, based on the significance of the 
deficiency identified, issue a Level One Disciplinary 
Action citing OAC rule 173-39-02(E)(4)(f). Additionally, 
the PAA must notify ODH, when learning of a criminal 
background deficiency or other health and safety 
issue(s).  
 
Please note that this change is to help ensure the 
health and safety of our individuals and ODA complies 
with the Medicaid Assisted Living waiver assurances. 
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OAC173-40-01 

PASSPORT PROGRAM (STATE-FUNDED COMPONENT): 
INTRODUCTION AND DEFINITIONS 

COMMENT RECEIVED ODA’s RESPONSE 
ODA received no comments. 
 

NA 

 
OAC173-42-01 

PASSPORT PROGRAM (MEDICAID-FUNDED COMPONENT): 
INTRODUCTION AND DEFINITIONS 

COMMENT RECEIVED ODA’s RESPONSE 
ODA received no comments. 
 

NA 

 
OAC173-51-01 

ASSISTED LIVING PROGRAM (STATE-FUNDED COMPONENT): 
INTRODUCTION AND DEFINITIONS 

COMMENT RECEIVED ODA’s RESPONSE 
ODA received no comments. 
 

NA 

 
To this document, ODA attached the rules as they appeared on ODA’s website during the online public-comment. 
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